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ENGINEERS CERTIFICATE OF NO CHANGE
IN EJCDC CONTRACT DOCUMENTS

PROJECT: HILLCREST CENTER WATER IMPROVEMENT PROJECT (PHASE )]
l, the undersigned Professional Engineer certify that no unapproved changes were made to the

content of the EJCDC Contract documents, including the USDA Section of the Contract
Documents.

—_—
[ ,— SC J_'/Zé»f/zozz_
Troy Svg&e, P.E. Date

Moreno Cardenas, Inc.

OWNER CONSULTANT ENGINEERS
COUNTY OF EL PASO MORENO CARDENAS, INC.
800 E. OVERLAND STREET 2505 E. MISSOURI AVENUE SUITE 100

EL PASO, TEXAS EL PASO, TEXAS 79903



COUNTY OF EL PASO, TEXAS
EL PASO, TEXAS
BID NOTICE 22-025
HILLCREST CENTER WATER IMPROVEMENTS PROJECT (PHASE I)
ADVERTISEMENT FOR BIDS

Sealed bids for the construction of the Hillcrest Center Water Improvements Project (Phase 1) will be
received by the County of El Paso, Texas, at the office of the 500 E San Antonio, Suite 300, El Paso,
Texas 79901, until 2:00 p.m. local time on July 21, 2022. At that time, the Bids received will be publicly
opened and read via a virtual meeting.

The Project consists of constructing a drinking water distribution system for the Hillcrest Center
Residents, including the installation of 8-inch and 12-inch PVC (approximately 3.78 miles) water
distribution lines, 41 8-inch gate valves, 13 12-inch gate valves, HMAC removal and replacement
(approximately 10,700 square yards), residential meters, and a master meter connecting to El Paso
Water's distribution system.

The Project is being partially financed by the U.S. Department of Agriculture (USDA) and the North
American Development Bank (NADBank) through its Border Environmental Infrastructure Fund Program
(BEIF), which is funded by the U.S. Environmental Protection Agency (EPA). EPA-funded or assisted
projects must comply with the Civil Rights Act, and Equal Employment Opportunity requirements, promote
small, minority, and women-owned business participation through EPA's Disadvantaged Business
Enterprise (DBE) Program. Bidding for contracts to be financed with the proceeds of a NADBank grant is
open to firms from any eligible country.

Bids will be received for a single prime Contract. Bids shall be on a lump sum and unit price basis, with
additive alternate bid items indicated in the Bid Form.

The Issuing Office for the Bidding Documents is the County of El Paso Purchasing Department, located at
800 E. Overland, Suite 3, El Paso, Texas 79901. Prospective Bidders may examine the Bidding
Documents at the Issuing Office on Monday through Thursday between the hours of 8:00 a.m. and 5:00
p.m. MST. They may obtain copies of the Bidding Documents from the Issuing Office as described
below. Bidding Documents also may be examined at the Engineer's office, Moreno Cardenas, Inc.,
located at 2505 E. Missouri Ave. Suite 100, El Paso, Texas 79903, on Mondays through Thursdays
between 8:00 a.m. and 5:00 p.m. MST.

Printed copies of the Bidding Documents may be obtained from the Issuing Office, during the hours
indicated above, upon payment of a deposit of $50.00 for each set. Bidders who return full sets of the
Bidding Documents in good condition (suitable for re-use) within 30 days after receipt of Bids will receive
a full refund. Non-Bidders, and Bidders who obtain more than one set of the Bidding Documents, will
receive a refund of $25.00 for documents returned in good condition within the time limit indicated above.
Checks for Bidding Documents shall be payable to "The County of El Paso, Texas." Upon request and
receipt of the document deposit indicated above plus a non-refundable shipping charge, the Issuing
Office will transmit the Bidding Documents via delivery service. The shipping charge amount will depend
on the shipping method selected by the prospective Bidder. The date that the Bidding Documents are
transmitted by the Issuing Office will be considered the Bidder's date of receipt. Partial sets of Bidding
Documents will not be available from the Issuing Office. Neither Owner nor Engineer will be responsible
for full or partial sets of Bidding Documents, including Addenda if any, obtained from sources other than
the Issuing Office. The Bidding Documents will also be available electronically.

A pre-bid conference will be held at 10:00 AM local time on June 30, 2022, via virtual meeting.
Attendance at the pre-bid conference is highly encouraged but is not mandatory.

Bid security shall be furnished in accordance with the Instructions to Bidders.
Owner: The County of El Paso, Texas
By: Karen L. Davidson
Title:  Purchasing Agent
Date: June 12,2022

EJCDC® C-111, Suggested Advertisement for Bids for Construction Contracts.
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved. Page 1



INSTRUCTIONS TO BIDDERS
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ARTICLE 1 - DEFINED TERMS

1.01

Terms used in these Instructions to Bidders have the meanings indicated in the General
Conditions and Supplementary Conditions. Additional terms used in these Instructions to Bidders
have the meanings indicated below:

A. Construction Manager - The construction manager for the project representing the Owner is
Moreno Cardenas, Inc., located at 2505 East Missouri Avenue, Suite 100, El Paso, Texas,
79903

B. Engineer - The engineer for the project is Moreno Cardenas, Inc., located at 2505 East
Missouri Avenue, Suite 100, El Paso, Texas, 79903.

Issuing Office — The office from which the Bidding Documents are to be issued.

Owner - The owner for the project is the County of El Paso, Texas.

ARTICLE 2 — COPIES OF BIDDING DOCUMENTS

2.01

2.02

2.03

Complete sets of the Bidding Documents may be obtained from the Issuing Office in the number
and format stated in the advertisement or invitation to bid.

Complete sets of Bidding Documents shall be used in preparing Bids; neither Owner nor
Engineer assumes any responsibility for errors or misinterpretations resulting from the use of
incomplete sets of Bidding Documents.

Owner and Engineer, in making copies of Bidding Documents available on the above terms, do
so only for the purpose of obtaining Bids for the Work and do not authorize or confer a license for
any other use.

ARTICLE 3 — SOURCE OF FUNDS

3.01

3.02

The Owner intends to use a Border Environment Infrastructure Fund Program (BEIF) grant
awarded by the North American Development Bank (NADB) for eligible payments under the
Contract(s) for which this Invitation for Bids (IFB) is issued. The grant program is funded by the
U.S. Environmental Protection Agency (EPA). Payment by NADB will be made only at the
request of the Owner and upon acceptance by the NADB following the terms and conditions of
the grant agreement and will be subject in all respects to the terms and conditions of that
agreement.

Bidding for contracts to be financed with the proceeds of a NADB grant is open to firms from any
eligible country.

ARTICLE 4 — EXCLUDED PARTIES

4.01

4.02

4.03

4.04

The proceeds of NADB's grant will not be used for payments to persons or entities or any import of
goods if such payment or import is prohibited by a decision of the United Nations Security Council
taken under Chapter VII of the Charter of the United Nations.

A Bidder listed on the U.S. Excluded Parties List (https:///www/sam.gov/portal/public/sam/) or on
the debarment list for the state or locality where the project will be constructed on the IFB official
closing date or is excluded at any time before the award of the contract will render the organization
as non-responsible. An excluded or debarred organization will not be considered for a contract.

The Owner will not consider a Bid from, or award a contract to, any person, company, corporation,
or organization that is in arrears or is in default to the Owner of any debt or contract, or that has
defaulted as surety or otherwise upon any obligation to the Owner.

No agent, representative, officer, or employee of the Owner, or the spouse or any other relative,

who resides in the same household as any of the foregoing, may be a Contractor, subcontractor,

or have a personal interest therein in the Project.

EJCDC® C-200, Suggested Instructions to Bidders for Construction Contracts.
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved. Page 1



4.05

4.06

Where a firm, its affiliates or parent company, in addition to consulting also can manufacture or
supply goods or construct works, that firm, its affiliates or parent company normally cannot be a
supplier of goods or works on a project for which it provides consulting services unless it can be
demonstrated that there is not a significant degree of common ownership, influence or control.

A Bidder may submit or participate in any capacity whatsoever in only one Bid for each contract.
Submission or participation by a Bidder in more than one Bid for a contract (other than alternatives
which have been permitted or requested) will result in the disqualification of all Bids for that
contract in which the party is involved. However, this does not limit the inclusion of the same
subcontractor in more than one Bid.

ARTICLE 5 - LANGUAGE OF THE BID

5.01

The Bid and all documents and correspondence relating to the bid exchanged by the Bidder and
the Purchaser shall be written in the English Language. Supporting documents and printed
literature furnished by the Bidders may be in another language provided they are accompanied by
an accurate translation in English, in which case, for the purposes of interpretation of the Bid, the
translation shall govern. All communications, correspondence, and dimensions relating to the
Project during construction shall be in English and U.S. units of measure.

ARTICLE 6 — PUBLIC INFORMATION

6.01

The Owner is governed by the Texas Public Information Act. Only trade secrets, proprietary
information, or private commercial or financial information will be exempt from disclosure as
provided by the law. If you submit trade secrets or other information that may be exempted from
public disclosure, you must segregate and label each pertinent page with the term "Exempt from
Public Disclosure”. Do not use the word "confidential.” If you submit the information that you
consider exempt from public disclosure, you must identify with specificity which
page(s)/paragraph(s) of your Bid package is (are) exempt from the Texas Public Information Act
and identify the specific statutory exemption.

ARTICLE 7 — QUALIFICATIONS OF BIDDERS

7.01

To demonstrate Bidder's qualifications to perform the Work, after submitting its Bid, and within
five days of Owner's request, Bidder shall submit written evidence establishing its qualifications
such as financial data, previous experience, and present commitments, and the following
additional information:

A. Minimum Project Qualifications:
1. Project involves the installation of 8-inch and 12-inch PVC pipe.
2. Project involves the installation of 8-inch and 12-inch gate valves.
3. Project involves installing approximately 117 water connection service tie-in.
4

Project involves compacted earthwork for roadbed preparation, installation of 2 sack
flowable fill base material and installation of Hot Mix Asphalt Cement Pavement. This
requirement may be satisfied by employing the services of a qualified subcontractor and
list of paving project.

5. Project involves the installation of one 12-inch magnetic flow meter. This requirement
may be satisfied by employing the services of a qualified magnetic flow meter
subcontractor with a list of such projects completed successfully.

6. The Key Personnel for this project includes, project manager, scheduler, project
superintendent, project foreman, and a master plumber. Owner reserves the right to
review, approve, or reject the persons listed as key personnel. Please fill in the blanks
below for key personnel.

EJCDC® C-200, Suggested Instructions to Bidders for Construction Contracts.
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved. Page 2



7.02

7.03

7.04

Project Manager:

Scheduler:

Project Superintendent:

Project Foreman:

Master Plumber:

B. Key Personnel: Individuals who will be directly assigned to this project. Resumes of Key
Personnel must be submitted with the bid and accepted by the Engineer in order for Bidder
to receive the Award. Resumes for the following personnel assigned to this Project are to be
submitted:

1. The Project Manager
2. The Project Scheduler (may be same as Project Manager)
3. The Project Superintendent

4. Foreman
5

Name of the Texas Licensed Master Plumber, License Number and current License
Expiration Date

Bidder must include resumes of alternates for Key Personnel (Project Manager and Project
Superintendent) with the Bid and if in the process of bid evaluation the Owner rejects any
Key Personnel, the Owner will consider the alternates.

A Bidder's failure to submit required qualification information within the times indicated may
disqualify Bidder from receiving an award of the Contract.

No requirement in this Article 3 to submit information will prejudice the right of Owner to seek
additional pertinent information regarding Bidder's qualifications.

Bidder is advised to carefully review those portions of the Bid Form requiring Bidder's
representations and certifications.

ARTICLE 8 -SITE AND OTHER AREAS; EXISTING SITE CONDITIONS; EXAMINATION OF SITE;
OWNER'S SAFETY PROGRAM; OTHER WORK AT THE SITE

8.01

8.02

Site and Other Areas

A. The Site is identified in the Bidding Documents, specifically Volume 2 of 2 El Paso County
Hillcrest Center Water Improvement Project (Phase 1) design drawings. By definition, the
Site includes rights-of-way and other lands furnished by Owner for the use of the Contractor.
Any additional lands required for temporary construction facilities, construction equipment, or
storage of materials and equipment, and any access needed for such additional lands, are to
be obtained and paid for by Contractor.

Existing Site Conditions
A. Subsurface and Physical Conditions; Hazardous Environmental Conditions
1. The Supplementary Conditions identify:

a. those reports known to Owner of explorations and tests of subsurface conditions at
or adjacent to the Site.

EJCDC® C-200, Suggested Instructions to Bidders for Construction Contracts.
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8.03

b. those drawings known to Owner of physical conditions relating to existing surface
or subsurface structures at the Site (except Underground Facilities).

c. reports and drawings known to Owner relating to Hazardous Environmental
Conditions that have been identified at or adjacent to the Site.

d. Technical Data contained in such reports and drawings.

2. Owner will make copies of reports and drawings referenced above available to any
Bidder on request. These reports and drawings are not part of the Contract
Documents, but the Technical Data contained therein upon whose accuracy Bidder is
entitled to rely, as provided in the General Conditions, has been identified and
established in the Supplementary Conditions. Bidder is responsible for any
interpretation or conclusion Bidder draws from any Technical Data or any other data,
interpretations, opinions, or information contained in such reports or shown or indicated
in such drawings.

3. If the Supplementary Conditions do not identify Technical Data, the default definition of
Technical Data set forth in Article 1 of the General Conditions will apply.

4. General Subsurface Soils Evaluation Report: The Bidding Documents reference a
General Subsurface Soils Evaluation Report (GSSER). The GSSER describes certain
select subsurface conditions that are anticipated to be encountered by Contractor
during construction in specified locations ("Baseline Conditions”). The GSSER is a
Contract Document.

The Baseline Conditions in the GSSER are intended to reduce uncertainty and the
degree of contingency in submitted Bids. However, Bidders cannot rely solely on the
Baseline Conditions. Bids should be based on a comprehensive approach that includes
an independent review and analysis of the GSSER, all other Contract Documents,
Technical Data, other available information, and observable surface conditions. Not all
potential subsurface conditions are baselined.

Nothing in the GSSER is intended to relieve Bidders of the responsibility to make their
own determinations regarding construction costs, bidding strategies, and Bid prices, nor
of the responsibility to select and be responsible for the means, methods, techniques,
sequences, and procedures of construction, and for safety precautions and programs
incident thereto.

Underground Facilities: Information and data shown or indicated in the Bidding Documents
with respect to existing Underground Facilities at or contiguous to the Site are set forth in the
Contract Documents and are based upon information and data furnished to Owner and
Engineer by owners of such Underground Facilities, including Owner, or others.

Adequacy of Data: Provisions concerning responsibilities for the adequacy of data furnished
to prospective Bidders with respect to subsurface conditions, other physical conditions, and
Underground Facilities, and possible changes in the Bidding Documents due to differing or
unanticipated subsurface or physical conditions appear in Paragraphs 5.03, 5.04, and 5.05
of the General Conditions. Provisions concerning responsibilities for the adequacy of data
furnished to prospective Bidders with respect to a Hazardous Environmental Condition at the
Site, if any, and possible changes in the Contract Documents due to any Hazardous
Environmental Condition uncovered or revealed at the Site which was not shown or
indicated in the Drawings or Specifications or identified in the Contract Documents to be
within the scope of the Work, appear in Paragraph 5.06 of the General Conditions.

Site Visit and Testing by Bidders

A.

Bidder shall conduct the required Site visit during normal working hours, and shall not disturb
any ongoing operations at the Site.

Bidder is not required to conduct any subsurface testing, or exhaustive investigations of Site
conditions.
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8.04

8.05

On request, and to the extent Owner has control over the Site, and schedule permitting, the
Owner will provide Bidder access to the Site to conduct such additional examinations,
investigations, explorations, tests, and studies as Bidder deems necessary for preparing and
submitting a successful Bid. Owner will not have any obligation to grant such access if doing
S0 is not practical because of existing operations, security or safety concerns, or restraints
on Owner's authority regarding the Site.

Bidder shall comply with all applicable Laws and Regulations regarding excavation and
location of utilities, obtain all permits, and comply with all terms and conditions established
by Owner or by property owners or other entities controlling the Site with respect to
schedule, access, existing operations, security, liability insurance, and applicable safety
programs.

Bidder shall fill all holes and clean up and restore the Site to its former condition upon
completion of such explorations, investigations, tests, and studies.

Owner's Safety Program

A.

Site visits and work at the Site may be governed by an Owner safety program. As the
General Conditions indicate, if an Owner safety program exists, it will be noted in the
Supplementary Conditions.

Other Work at the Site

A

Reference is made to Article 8 of the Supplementary Conditions for the identification of the
general nature of other work of which Owner is aware (if any) that is to be performed at the
Site by Owner or others (such as utilities and other prime contractors) and relates to the
Work contemplated by these Bidding Documents. If Owner is party to a written contract for
such other work, then on request, Owner will provide to each Bidder access to examine such
contracts (other than portions thereof related to price and other confidential matters), if any.

ARTICLE 9 — BIDDER'S REPRESENTATIONS

9.01

It is the responsibility of each Bidder before submitting a Bid to:

A.

examine and carefully study the Bidding Documents, and any data and reference items
identified in the Bidding Documents;

visit the Site, conduct a thorough, alert visual examination of the Site and adjacent areas,
and become familiar with and satisfy itself as to the general, local, and Site conditions that
may affect cost, progress, and performance of the Work;

become familiar with and satisfy itself as to all Laws and Regulations that may affect cost,
progress, and performance of the Work;

carefully study all: (1) reports of explorations and tests of subsurface conditions at or
adjacent to the Site and all drawings of physical conditions relating to existing surface or
subsurface structures at the Site that have been identified in the Supplementary Conditions,
especially with respect to Technical Data in such reports and drawings, and (2) reports and
drawings relating to Hazardous Environmental Conditions, if any, at or adjacent to the Site
that have been identified in the Supplementary Conditions, especially with respect to
Technical Data in such reports and drawings;

consider the information known to Bidder itself; information commonly known to contractors
doing business in the locality of the Site; information and observations obtained from visits to
the Site; the Bidding Documents; and the Site-related reports and drawings identified in the
Bidding Documents, with respect to the effect of such information, observations, and
documents on (1) the cost, progress, and performance of the Work; (2) the means, methods,
techniques, sequences, and procedures of construction to be employed by Bidder; and (3)
Bidder's safety precautions and programs;

agree, based on the information and observations referred to in the preceding paragraph,
that at the time of submitting its Bid no further examinations, investigations, explorations,
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tests, studies, or data are necessary for the determination of its Bid for performance of the
Work at the price bid and within the times required, and in accordance with the other terms
and conditions of the Bidding Documents;

G. become aware of the general nature of the work to be performed by Owner and others at the
Site that relates to the Work as indicated in the Bidding Documents;

H. promptly give Engineer written notice of all conflicts, errors, ambiguities, or discrepancies
that Bidder discovers in the Bidding Documents and confirm that the written resolution
thereof by Engineer is acceptable to Bidder;

I. determine that the Bidding Documents are generally sufficient to indicate and convey
understanding of all terms and conditions for the performance and furnishing of the Work;
and

J.  agree that the submission of a Bid will constitute an incontrovertible representation by Bidder
that Bidder has complied with every requirement of this Article, that without exception the Bid
and all prices in the Bid are premised upon performing and furnishing the Work required by
the Bidding Documents.

ARTICLE 10 - PRE-BID CONFERENCE

10.01

A pre-Bid conference will be held at the time and location stated in the invitation or advertisement
to bid. Representatives of Owner and Engineer will be present to discuss the Project. Bidders
are encouraged to attend and participate in the conference. Engineer will transmit to all
prospective Bidders of record such Addenda as Engineer considers necessary in response to
questions arising at the conference. Oral statements may not be relied upon and will not be
binding or legally effective.

ARTICLE 11 - INTERPRETATIONS AND ADDENDA

11.01

11.02

All questions about the meaning or intent of the Bidding Documents are to be submitted to The
County Purchasing Department in writing. Interpretations or clarifications considered necessary
by Engineer in response to such questions will be issued by Addenda delivered to all parties
recorded as having received the Bidding Documents. Questions received less than seven days
prior to the date for opening of Bids may not be answered. Only questions answered by Addenda
will be binding. Oral and other interpretations or clarifications will be without legal effect.

Addenda may be issued to clarify, correct, supplement, or change the Bidding Documents.

ARTICLE 12 - BID SECURITY

12.01

12.02

12.03

A Bid must be accompanied by Bid security made payable to Owner in an amount of 5 percent of
Bidder's maximum Bid price (determined by adding the base bid and all alternates) and in the
form of a certified check, bank money order, or a Bid bond (on the form included in the Bidding
Documents) issued by a surety meeting the requirements of Paragraphs 6.01 and 6.02 of the
General Conditions.

The Bid security of the apparent Successful Bidder will be retained until Owner awards the
contract to such Bidder, and such Bidder has executed the Contract Documents, furnished the
required contract security, and met the other conditions of the Notice of Award, whereupon the
Bid security will be released. If the Successful Bidder fails to execute and deliver the Contract
Documents and furnish the required contract security within 15 days after the Notice of Award,
Owner may consider Bidder to be in default, annul the Notice of Award, and the Bid security of
that Bidder will be forfeited. Such forfeiture shall be Owner's exclusive remedy if Bidder defaults.

The Bid security of other Bidders that Owner believes to have a reasonable chance of receiving
the award may be retained by Owner until the earlier of seven days after the Effective Date of the
Contract or 61 days after the Bid opening, whereupon Bid security furnished by such Bidders will
be released.
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12.04 Bid security of other Bidders that Owner believes do not have a reasonable chance of receiving
the award will be released within seven days after the Bid opening.

ARTICLE 13 - CONTRACT TIMES

13.01 The number of days within which, or the dates by which the Work is to be substantially completed
and ready for final payment are set forth in the Agreement.

ARTICLE 14 - LIQUIDATED DAMAGES

14.01 Provisions for liquidated damages, if any, for failure to timely attain a Milestone, Substantial
Completion, or completion of the Work in readiness for final payment, are set forth in the
Agreement.

ARTICLE 15 - SUBSTITUTE AND "OR-EQUAL" ITEMS

15.01 The Contract for the Work, as awarded, will be on the basis of materials and equipment specified
or described in the Bidding Documents, and those "or-equal" or substitute or materials and
equipment subsequently approved by Engineer prior to the submittal of Bids and identified by
Addendum. No. item of material or equipment will be considered by Engineer as an "or-equal” or
substitute unless written request for approval has been submitted by Bidder and has been
received by Engineer at least 15 days prior to the date for receipt of Bids in the case of a
proposed substitute and 5 days prior in the case of a proposed "or-equal." Each such request
shall comply with the requirements of Paragraphs 7.04 and 7.05 of the General Conditions. The
burden of proof of the merit of the proposed item is upon Bidder. Engineer's decision of approval
or disapproval of a proposed item will be final. If Engineer approves any such proposed item,
such approval will be set forth in an Addendum issued to all prospective Bidders. Bidders shall
not rely upon approvals made in any other manner. Substitutes and "or-equal" materials and
equipment may be proposed by Contractor in accordance with Paragraphs 7.04 and 7.05 of the
General Conditions after the Effective Date of the Contract.

15.02 All prices that Bidder sets forth in its Bid shall be based on the presumption that the Contractor
will furnish the materials and equipment specified or described in the Bidding Documents, as
supplemented by Addenda. Any assumptions regarding the possibility of post-Bid approvals of
"or-equal" or substitution requests are made at Bidder's sole risk.

15.03 If an award is made, Contractor shall be allowed to submit proposed substitutes and "or-equals”
in accordance with the General Conditions.

ARTICLE 16 — SUBCONTRACTORS, SUPPLIERS, AND OTHERS

16.01 If required by the bid documents, the apparent Successful Bidder, and any other Bidder so
requested, shall within five days after Bid opening, submit to Owner a list of the Subcontractors or
Suppliers proposed for the following portions of the Work: on-site sewage tie-in and
decommissioning including a licensed hauler, and magnetic flow meter assemblies.

If requested by Owner, such list shall be accompanied by an experience statement with pertinent
information regarding similar projects and other evidence of qualification for each such
Subcontractor, Supplier, or other individual or entity. If Owner or Engineer, after due
investigation, has reasonable objection to any proposed Subcontractor, Supplier, individual, or
entity, Owner may, before the Notice of Award is given, request apparent Successful Bidder to
submit an acceptable substitute, in which case apparent Successful Bidder shall submit a
substitute, Bidder's Bid price will be increased (or decreased) by the difference in cost
occasioned by such substitution, and Owner may consider such price adjustment in evaluating
Bids and making the Contract award.

16.02 If apparent Successful Bidder declines to make any such substitution, Owner may award the
Contract to the next lowest Bidder that proposes to use acceptable Subcontractors, Suppliers, or
other individuals or entities. Declining to make requested substitutions will constitute grounds for
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16.03

16.04

forfeiture of the Bid security of any Bidder. Any Subcontractor, Supplier, individual, or entity so
listed and against which Owner or Engineer makes no written objection prior to the giving of the
Notice of Award will be deemed acceptable to Owner and Engineer subject to subsequent
revocation of such acceptance as provided in Paragraph 7.06 of the General Conditions.

Contractor shall not be required to employ any Subcontractor, Supplier, individual, or entity
against whom contractor has reasonable objection.

The Contractor shall not award work to Subcontractor(s) in excess of limits stated in SC 7.06

ARTICLE 17 - PREPARATION OF BID

17.01

17.02

17.03

17.04

17.05

17.06
17.07

17.08

17.09

The Bid Form is included with the Bidding Documents.

A. All blanks on the Bid Form shall be completed in ink and the Bid Form signed in ink.
Erasures or alterations shall be initialed in ink by the person signing the Bid Form. A Bid
price shall be indicated for each section, Bid item, alternate, adjustment unit price item, and
unit price item listed therein.

B. If the Bid Form expressly indicates that submitting pricing on a specific alternate item is
optional, and Bidder elects to not furnish pricing for such optional alternate item, then Bidder
may enter the words "No Bid" or "Not Applicable."

A Bid by a corporation shall be executed in the corporate name by a corporate officer (whose title
must appear under the signature), accompanied by evidence of authority to sign. The corporate
address and state of incorporation shall be shown.

A Bid by a limited liability company shall be executed in the name of the firm by a member or
other authorized person and accompanied by evidence of authority to sign. The state of
formation of the firm and the official address of the firm shall be shown.

A Bid by an individual shall show the Bidder's name and official address.

A Bid by a joint venture shall be executed by an authorized representative of each joint venturer
in the manner indicated on the Bid Form. The official address of the joint venture shall be shown.

All names shall be printed in ink below the signatures.

The Bid shall contain an acknowledgment of receipt of all Addenda, the numbers of which shall
be filled in on the Bid Form.

Postal and e-mail addresses and telephone number for communications regarding the Bid shall
be shown.

The Bid shall contain evidence of Bidder's authority and qualification to do business in the state
where the Project is located, or Bidder shall covenant in writing to obtain such authority and
qualification prior to award of the Contract and attach such covenant to the Bid. Bidder's state
contractor license number, if any, shall also be shown on the Bid Form.

ARTICLE 18 - BASIS OF BID

18.01

Unit Price

A. Bidders shall submit a Bid on a unit price basis for each item of Work listed in the unit price
section of the Bid Form.

B. The "Bid Price" (sometimes referred to as the extended price) for each unit price Bid item will
be the product of the "Estimated Quantity” (which Owner or its representative has set forth in
the Bid Form) for the item and the corresponding "Bid Unit Price" offered by the Bidder. The
total of all unit price Bid items will be the sum of these "Bid Prices"; such total will be used by
Owner for Bid comparison purposes. The final quantities and Contract Price will be
determined in accordance with Paragraph 13.03 of the General Conditions.
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C. Discrepancies between the multiplication of units of Work and unit prices will be resolved in
favor of the unit prices. Discrepancies between the indicated sum of any column of figures
and the correct sum thereof will be resolved in favor of the correct sum.

ARTICLE 19 - SUBMITTAL OF BID

19.01 With each copy of the Bidding Documents, a Bidder is furnished one separate unbound copy of
the Bid Form, and, if required, the Bid Bond Form. The unbound copy of the Bid Form is to be
completed and submitted with the Bid security and the other documents required to be submitted
under the terms of Article 7 of the Bid Form.

19.02 A Bid shall be received no later than the date and time prescribed and at the place indicated in
the advertisement or invitation to bid and shall be enclosed in a plainly marked package with the
Project title (and, if applicable, the designated portion of the Project for which the Bid is
submitted), the name and address of Bidder, and shall be accompanied by the Bid security and
other required documents. If a Bid is sent by mail or other delivery system, the sealed envelope
containing the Bid shall be enclosed in a separate package plainly marked on the outside with the
notation "BID ENCLOSED." A mailed Bid shall be addressed to Owner at address in Article 1.01
of Bid Form. The Bidder must submit one hard copy and four (4) electronic copies on a USB.

19.03 Bids received after the date and time prescribed for the opening of bids, or not submitted at the
correct location or in the designated manner, will not be accepted and will be returned to the
Bidder unopened.

ARTICLE 20 - MODIFICATION AND WITHDRAWAL OF BID

20.01 A Bid may be withdrawn by an appropriate document duly executed in the same manner that a
Bid must be executed and delivered to the place where Bids are to be submitted prior to the date
and time for the opening of Bids. Upon receipt of such notice, the unopened Bid will be returned
to the Bidder.

20.02 If a Bidder wishes to modify its Bid prior to Bid opening, Bidder must withdraw its initial Bid in the
manner specified in Paragraph 16.01 and submit a new Bid prior to the date and time for the
opening of Bids.

20.03 If within 24 hours after Bids are opened any Bidder files a duly signed written notice with Owner
and promptly thereafter demonstrates to the reasonable satisfaction of Owner that there was a
material and substantial mistake in the preparation of its Bid, that Bidder may withdraw its Bid,
and the Bid security will be returned. Thereafter, if the Work is rebid, that Bidder will be
disqualified from further bidding on the Work.

ARTICLE 21 - OPENING OF BIDS

21.01 Bids will be opened at the time and place indicated in the advertisement or invitation to bid and,
unless obviously non-responsive, read aloud publicly. An abstract of the amounts of the base
Bids and major alternates, if any, will be made available to Bidders after the opening of Bids.

ARTICLE 22 - BIDS TO REMAIN SUBJECT TO ACCEPTANCE

22.01 All Bids will remain subject to acceptance for the period of time stated in the Bid Form, but Owner
may, in its sole discretion, release any Bid and return the Bid security prior to the end of this
period.

ARTICLE 23 — EVALUATION OF BIDS AND AWARD OF CONTRACT

23.01 Owner reserves the right to reject any or all Bids, including without limitation, nonconforming,
nonresponsive, unbalanced, or conditional Bids. Owner will reject the Bid of any Bidder that
Owner finds, after reasonable inquiry and evaluation, to not be responsible. If Bidder purports to
add terms or conditions to its Bid, takes exception to any provision of the Bidding Documents, or
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23.02

23.03

23.04

23.05

attempts to alter the contents of the Contract Documents for purposes of the Bid, then the Owner
will reject the Bid as nonresponsive; provided that Owner also reserves the right to waive all
minor informalities not involving price, time, or changes in the Work.

If Owner awards the contract for the Work, such award shall be to the responsible Bidder
submitting the lowest responsive Bid.

Evaluation of Bids

A. In evaluating Bids, Owner will consider whether or not the Bids comply with the prescribed
requirements, and such alternates, unit prices, and other data, as may be requested in the
Bid Form or prior to the Notice of Award.

B. Inthe comparison of Bids, alternates will be applied in the same order of priority as listed in
the Bid Form. To determine the Bid prices for purposes of comparison, Owner shall
announce to all bidders a "Base Bid plus alternates" budget after receiving all Bids, but prior
to opening them. For comparison purposes alternates will be accepted, following the order
of priority established in the Bid Form, until doing so would cause the budget to be
exceeded. After determination of the Successful Bidder based on this comparative process
and on the responsiveness, responsibility, and other factors set forth in these Instructions,
the award may be made to said Successful Bidder on its base Bid and any combination of its
additive alternate Bids for which Owner determines funds will be available at the time of
award.

In evaluating whether a Bidder is responsible, Owner will consider the gualifications of the Bidder
and may consider the qualifications and experience of Subcontractors and Suppliers proposed for
those portions of the Work for which the identity of Subcontractors and Suppliers must be
submitted as provided in the Bidding Documents.

Owner may conduct such investigations as Owner deems necessary to establish the
responsibility, qualifications, and financial ability of Bidders and any proposed Subcontractors or
Suppliers.

ARTICLE 24 - BONDS AND INSURANCE

24.01

Article 6 of the General Conditions, as may be modified by the Supplementary Conditions, sets
forth Owner's requirements as to performance and payment bonds and insurance. When the
Successful Bidder delivers the Agreement (executed by Successful Bidder) to Owner, it shall be
accompanied by required bonds and insurance documentation.

ARTICLE 25 - SIGNING OF AGREEMENT

25.01

When Owner issues a Notice of Award to the Successful Bidder, it shall be accompanied by the
unexecuted counterparts of the Agreement along with the other Contract Documents as identified
in the Agreement. Within 15 days thereafter, Successful Bidder shall execute and deliver the
required number of counterparts of the Agreement (and any bonds and insurance documentation
required to be delivered by the Contract Documents) to Owner. Within ten days thereafter,
Owner shall deliver one fully executed counterpart of the Agreement to Successful Bidder,
together with printed and electronic copies of the Contract Documents as stated in Paragraph
2.02 of the General Conditions.

ARTICLE 26 — SALES AND USE TAXES

26.01

Owner is exempt from Municipal and Texas State sales and use taxes on materials and
equipment to be incorporated in the Work. Said taxes shall not be included in the Bid. Refer to
Paragraph SC-7.09 of the Supplementary Conditions for additional information.
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ARTICLE 27 - CONTRACTS TO BE ASSIGNED

27.01

Owner as "buyer" will execute a contract with the lowest responsive Contractor as "seller” for the
procurement of goods and special services for N/A. The materials and equipment provided in the
procurement contract are to be furnished and delivered to the Site for installation by Contractor.
The said procurement contract will be assigned by Owner to Contractor as set forth in the
Agreement Contractor will accept the assignment and assume responsibility for the "seller,” who
will become a Subcontractor to the Contractor.

ARTICLE 28 - WAGE RATE REQUIREMENTS

28.01

28.02

28.03

28.04

If the contract price is in excess of $100,000, provisions of the Contract Work Hours and Safety
Standards Act at 29 CFR 5.5(b) apply.

Contingent Award of Contract

A. This contract is contingent upon release of funds from the U.S. Department of Agricultural
(USDA). Any contract(s) awarded under this Invitation for Bids is/are expected to be funded
in part by a grant or loan with principal forgiveness from the USDA and a grant from the
United States Environmental Protection Agency, U.S. EPA. Neither the State of Texas, the
U.S. EPA, nor any of its departments, agencies, or employees, are or will be a party to this
Invitation for Bids or any resulting contract.

American Iron and Steel Requirements

A. Any contract(s) awarded under this Invitation for Bids is/are subject to the American Iron and
Steel (AIS) requirements of 33 U.S.C §1388. The Contractor must complete the statement
of understanding regarding this requirement, found in Supplemental Contract Conditions,
Iltem No. 9.

Equal Employment Opportunity and Affirmative Action

A. All qualified applicants will receive consideration for employment without regard to race,
color, religion, sex (including pregnancy), sexual orientation, gender identity, national origin,
age (40 or older), disability or genetic information. Bidders on this work will be required to
comply with the Department of Labor regulations at 41 CFR Part 60.
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SUPPLEMENTAL INFORMATION FOR BIDDERS

“Each bid in excess of $100,000.00 must be accompanied by Lobbying Activity Certification, as
required by Public Law (PL) 101-121. The certification form provided in the bidding documents

must be signed and dated by the Bidder. Any bids submitted without the certification will be
rejected.”

The certification form is 00500 RD 1940-Q Exhibit A-1 Certification for Contracts, Grants and Loans



QUALIFICATIONS STATEMENT

THE INFORMATION SUPPLIED IN THIS DOCUMENT IS CONFIDENTIAL TO THE EXTENT PERMITTED BY
LAWS AND REGULATIONS

SUBMITTED BY:

Official Name of Firm: Moreno Cardenas, Inc.

Address: 2505 E. Missouri Ave. Suite 100

El Paso, Texas

79903
SUBMITTED TO: The County of El Paso
SUBMITTED FOR:
Owner: The County of El Paso
Project Name: Hillcrest Center Water Improvements Project (Phase 1)
TYPE OF WORK: Furnishing and Installing 8-inch and 12-inch potable

Water, Gate Valves, Piping, service connections, stub-outs, and

magnetic flow meter

CONTRACTOR'S CONTACT INFORMATION

Contact Person:

Title:

Phone:

Email:

AFFILIATED COMPANIES:

Name:

Address:
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TYPE OF ORGANIZATION:

[] SOLE PROPRIETORSHIP

Name of Owner:

Doing Business As:

Date of Organization:

[l PARTNERSHIP

Date of Organization:

Type of Partnership:

Name of General Partner(s):

[] CORPORATION

State of Organization:

Date of Organization:

Executive Officers:

- President:

- Vice President(s):

- Treasurer:

- Secretary:

[ ] LIMITED LIABILITY COMPANY

State of Organization:

Date of Organization:

Members:
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[ ] JOINT VENTURE

Sate of Organization:

Date of Organization:

Form of Organization:

Joint Venture Managing Partner

- Name:

- Address:

Joint Venture Managing Partner

- Name:

- Address:

Joint Venture Managing Partner

- Name:

- Address:

1. LICENSING

Jurisdiction:

Type of License:

License Number:

Jurisdiction:

Type of License:

License Number:

8. CERTIFICATIONS CERTIFIED BY:

Disadvantage Business Enterprise:

Minority Business Enterprise:

Woman Owned Enterprise:
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Small Business Enterprise:

Other ( ):

9. BONDING INFORMATION

Bonding Company:

Address:

Bonding Agent:

Address:

Contact Name:

Phone:

Aggregate Bonding Capacity:

Available Bonding Capacity as of date of this submittal:

10. FINANCIAL INFORMATION

Financial Institution:

Address:

Account Manager:

Phone:

INCLUDE AS AN ATTACHMENT AN AUDITED BALANCE SHEET FOR EACH OF THE
LAST 3 YEARS

11. CONSTRUCTION EXPERIENCE:
Current Experience:

List on Schedule A all uncompleted projects currently under contract (If Joint Venture list each
participant's projects separately).

Previous Experience:

List on Schedule B all projects completed within the last 5 Years (If Joint Venture list each
participant's projects separately).
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12.

Has firm listed in Section 1 ever failed to complete a construction contract awarded to it?
LJYES [INO
If YES, attach as an Attachment details including Project Owner's contact information.

Has any Corporate Officer, Partner, Joint Venture participant or Proprietor ever failed to complete a
construction contract awarded to them in their name or when acting as a principal of another entity?

LJYES [JNO

If YES, attach as an Attachment details including Project Owner's contact information.
Are there any judgments, claims, disputes or litigation pending or outstanding involving the firm listed in
Section 1 or any of its officers (or any of its partners if a partnership or any of the individual entities if a joint
venture)?

LIYES [INO

If YES, attach as an Attachment details including Project Owner's contact information.

SAFETY PROGRAM:

Name of Contractor's Safety Officer:

Include the following as attachments:

Provide as an Attachment Contractor's (and Contractor's proposed Subcontractors and Suppliers
furnishing or performing Work having a value in excess of 10 percent of the total amount of the Bid)
OSHA No. 500- Log & Summary of Occupational Injuries & llinesses for the past 5 years.

Provide as an Attachment Contractor's (and Contractor's proposed Subcontractors and Suppliers
furnishing or performing Work having a value in excess of 10 percent of the total amount of the Bid)
list of all OSHA Citations & Notifications of Penalty (monetary or other) received within the last 5 years
(indicate disposition as applicable) - IF NONE SO STATE.

Provide as an Attachment Contractor's (and Contractor's proposed Subcontractors and Suppliers
furnishing or performing Work having a value in excess of 10 percent of the total amount of the Bid)
list of all safety citations or violations under any state all received within the last 5 years (indicate
disposition as applicable) - IF NONE SO STATE.

Provide the following for the firm listed in Section V (and for each proposed Subcontractor furnishing
or performing Work having a value in excess of 10 percent of the total amount of the Bid) the following
(attach additional sheets as necessary):

Workers' compensation Experience Modification Rate (EMR) for the last 5 years:

YEAR EMR
YEAR EMR
YEAR EMR
YEAR EMR
YEAR EMR

Total Recordable Frequency Rate (TRFR) for the last 5 years:
YEAR TRFR

EJCDC’ C-451, Qualifications Statement.
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YEAR TRFR

YEAR TRFR
YEAR TRFR
YEAR TRFR

Total number of man-hours worked for the last 5 Years:

YEAR TOTAL NUMBER OF MAN-HOURS
YEAR TOTAL NUMBER OF MAN-HOURS
YEAR TOTAL NUMBER OF MAN-HOURS
YEAR TOTAL NUMBER OF MAN-HOURS
YEAR TOTAL NUMBER OF MAN-HOURS

Provide Contractor's (and Contractor's proposed Subcontractors and Suppliers furnishing or
performing Work having a value in excess of 10 percent of the total amount of the Bid) Days Away
From Work, Days of Restricted Work Activity or Job Transfer (DART) incidence rate for the particular
industry or type of Work to be performed by Contractor and each of Contractor's proposed
Subcontractors and Suppliers) for the last 5 years:

YEAR DART
YEAR DART
YEAR DART
YEAR DART
YEAR DART

13. EQUIPMENT:
MAJOR EQUIPMENT:
List on Schedule C all pieces of major equipment available for use on Owner's Project.

| HEREBY CERTIFY THAT THE INFORMATION SUBMITTED HEREWITH, INCLUDING ANY ATTACHMENTS,
IS TRUE TO THE BEST OF MY KNOWLEDGE AND BELIEF.

NAME OF ORGANIZATION:

BY:

TITLE:

DATED:

NOTARY ATTEST:

SUBSCRIBED AND SWORN TO BEFORE ME
THIS DAY OF , 20

NOTARY PUBLIC - STATE OF
MY COMMISSION EXPIRES:

EJCDC’ C-451, Qualifications Statement.
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REQUIRED ATTACHMENTS

1. Schedule A (Current Experience).

2. Schedule B (Previous Experience).

3. Schedule C (Major Equipment).

4. Audited balance sheet for each of the last 3 years for firm named in Section 1.

5. Evidence of authority for individuals listed in Section 7 to bind organization to an agreement.
6. Resumes of officers and key individuals (including Safety Officer) of firm named in Section 1.
7. Required safety program submittals listed in Section 13.

8. Additional items as pertinent.

EJCDC’ C-451, Qualifications Statement.
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CURRENT EXPERIENCE

SCHEDULE A

Project Name Owner's Contact Person Design Engineer Contract Date Type of Work Status | Cost of Work
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:

Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
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SCHEDULE B

PREVIOUS EXPERIENCE (Include ALL Projects Completed within last 5 years)

Project Name Owner's Contact Person Design Engineer Contract Date Type of Work Status | Cost of Work
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:

Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
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SCHEDULE B

PREVIOUS EXPERIENCE (Include ALL Projects Completed within last 5 years)

Project Name Owner's Contact Person Design Engineer Contract Date Type of Work Status | Cost of Work
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:
Name: Name:
Address: Company:
Telephone: Telephone:

Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
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SCHEDULE C - LIST OF MAJOR EQUIPMENT AVAILABLE

ITEM PURCHASE DATE CONDITION ACQUIRED VALUE

EJCDC’ C-451, Qualifications Statement.
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and American Society of Civil Engineers. All rights reserved.
Page 4 of4




Form 1295 Required

In 2015, the Texas Legislature adopted House Bill 1295, which added section 2252.908 of the Government
Code. The law states that a governmental entity or state agency may not enter into certain contracts with a
business entity unless the business entity submits a disclosure of interested parties (Form 1295) to the
governmental entity or state agency at the time the business entity submits the signed contract to the
governmental entity or state agency. The Texas Ethics Commission has adopted rules requiring the
business entity to file Form 1295 electronically with the Commission. Before an affected contract may be
executed, the vendor must submit a disclosure form to the Ethics Commission. The form must disclose all
persons with a “controlling interest” in the vendor, as well as any intermediaries who facilitated or negotiated
the contract.

The law applies only to a contract of a governmental entity or state agency that either:

(1) Requires an action or vote by the governing body of the entity or agency before the contract may
be signed; or

(2) Has a value of at least $1 million.

Gov't Code § 2252.908. The disclosure requirement applies to a contract entered into on or after January
1, 2016.

In order for Contractors to comply with this law, it must access the Texas Ethics Commission website at

https://www.ethics.state.tx.us/whatsnew/elf _info_form1295.htm and follow the instructions provided there.
The required form cannot be filed on paper, only electronically.

1. Use the application to enter the required information on FORM 1295 (including the County
identification number for this contract).

2. Print a copy of the completed FORM 1295, which will include a certification of filing that
will contain a unique certification number.

3. Have the FORM 1295 signed by an authorized agent of contractors and notarized.

Send the signed and notarized FORM 1295 with the certification of filing to the County
after the contract award, but not later than at the time the business entity submits the
final signed contract to the county. Send it to the County by mail, fax, or scanned and
emailed, to the address.



https://www.ethics.state.tx.us/whatsnew/elf_info_form1295.htm

BID FORM

Project Identification: Hillcrest Center Water Improvements Project (Phase 1)
Contract Identification Number: Bid No. 22-025

EJCDC® C-410, Bid Form for Construction Contracts.
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
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ARTICLE 1 - BID RECIPIENT

1.01

1.02

This Bid is submitted to: County of El Paso, Texas
Purchasing Department
800 E. Overland Suite 300
El Paso, Texas 79901

The undersigned Bidder proposes and agrees, if this Bid is accepted, to enter into an Agreement
with Owner in the form included in the Bidding Documents to perform and furnish all Work as
specified or indicated in the Bidding Documents for the prices and within the times indicated in
this Bid and in accordance with the other terms and conditions of the Bidding Documents. Bidder
will sign and submit the Agreement with the Bonds and other documents required by the Bidding
Requirements within ten (10) days after the date of the Owner’s Notice of Award.

ARTICLE 2 - BIDDER’S ACKNOWLEDGEMENTS

2.01

Bidder accepts all of the terms and conditions of the Instructions to Bidders, including without
limitation those dealing with the disposition of Bid security. This Bid will remain subject to
acceptance for 90 days after the Bid opening, or for such longer period of time that Bidder may
agree to in writing upon request of Owner and is contingent upon USDA-RD and EPA funding for
the project.

ARTICLE 3 — BIDDER’S REPRESENTATIONS

3.01

In submitting this Bid, Bidder represents that:

A. Bidder has examined and carefully studied the Bidding Documents, and any data and
reference items identified in the Bidding Documents, and hereby acknowledges receipt of
the following Addenda:

Addendum No. Addendum, Date

B. Bidder has visited the Site, conducted a thorough, alert visual examination of the Site and
adjacent areas, and become familiar with and satisfied itself as to the general, local, and Site
conditions that may affect cost, progress, and performance of the Work.

C. Bidder is familiar with and has satisfied itself as to all Laws and Regulations that may affect
cost, progress, and performance of the Work.

D. Bidder has carefully studied all: (1) reports of explorations and tests of subsurface conditions
at or adjacent to the Site and all drawings of physical conditions relating to existing surface
or subsurface structures at the Site that have been identified in the Supplementary
Conditions, especially with respect to Technical Data in such reports and drawings, and (2)
reports and drawings relating to Hazardous Environmental Conditions, if any, at or adjacent
to the Site that have been identified in the Supplementary Conditions, especially with respect
to Technical Data in such reports and drawings.

E. Bidder has considered the information known to Bidder itself; information commonly known
to contractors doing business in the locality of the Site; information and observations
obtained from visits to the Site; the Bidding Documents; and any Site-related reports and
drawings identified in the Bidding Documents, with respect to the effect of such information,
observations, and documents on (1) the cost, progress, and performance of the Work; (2)

EJCDC® C-410, Bid Form for Construction Contracts.
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the means, methods, techniques, sequences, and procedures of construction to be
employed by Bidder; and (3) Bidder’s safety precautions and programs.

Bidder agrees, based on the information and observations referred to in the preceding
paragraph, that no further examinations, investigations, explorations, tests, studies, or data
are necessary for the determination of this Bid for performance of the Work at the price bid
and within the times required, and in accordance with the other terms and conditions of the
Bidding Documents.

Bidder is aware of the general nature of work to be performed by Owner and others at the
Site that relates to the Work as indicated in the Bidding Documents.

Bidder has given Engineer written notice of all conflicts, errors, ambiguities, or discrepancies
that Bidder has discovered in the Bidding Documents and confirms that the written resolution
thereof by Engineer is acceptable to Bidder.

The Bidding Documents are generally sufficient to indicate and convey understanding of all
terms and conditions for the performance and furnishing of the Work.

The submission of this Bid constitutes an incontrovertible representation by Bidder that
Bidder has complied with every requirement of this Article, and that without exception the Bid
and all prices in the Bid are premised upon performing and furnishing the Work required by
the Bidding Documents.

ARTICLE 4 - BIDDER’S CERTIFICATION

4.01 Bidder certifies that:

A.

This Bid is genuine and not made in the interest of or on behalf of any undisclosed individual
or entity and is not submitted in conformity with any collusive agreement or rules of any
group, association, organization, or corporation;

Bidder has not directly or indirectly induced or solicited any other Bidder to submit a false or
sham Bid;

Bidder has not solicited or induced any individual or entity to refrain from bidding; and

Bidder has not engaged in corrupt, fraudulent, collusive, or coercive practices in competing
for the Contract. For the purposes of this Paragraph 4.01.D:

1. “corrupt practice” means the offering, giving, receiving, or soliciting of anything of value
likely to influence the action of a public official in the bidding process;

2. “fraudulent practice” means an intentional misrepresentation of facts made (a) to
influence the bidding process to the detriment of Owner, (b) to establish bid prices at
artificial non-competitive levels, or (c) to deprive Owner of the benefits of free and open
competition;

3. “collusive practice” means a scheme or arrangement between two or more Bidders,
with or without the knowledge of Owner, a purpose of which is to establish bid prices at
artificial, non-competitive levels; and

4. “coercive practice” means harming or threatening to harm, directly or indirectly, persons
or their property to influence their participation in the bidding process or affect the e
execution of the Contract.

ARTICLE 5 -BASIS OF BID

5.01 Bidder will complete the Work in accordance with the Contract Documents for the following
price(s):

EJCDC® C-410, Bid Form for Construction Contracts.
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ltem
1

10.

11.

12.

13.

Base Bid A (USDA)

Description

Insurance, Bonds, and Move-in
Related Expenses, not to exceed
5% of Bid Item Nos. 2 through 13.
(If Item No. 1 exceeds 5%, Bid may
be deemed non-responsive.)

Trench Safety

Project Wide Video Tape (before
and after construction)

Furnish and Install Traffic Control

Remove and replace 2-inch (Type
C) HMAC complete and in place

Furnish and Install 8-inch PVC
water pipeline complete and in
place

Furnish and Install 12-inch PVC
water pipeline complete and in
place

Furnish and install 8-inch gate valve
and bonnet box complete and in
place

Furnish and install 12-inch gate
valve and bonnet box complete and
in place

Furnish and install 3/4-inch water
service connections and
appurtenances (5 additional service
connections)

Furnish and Install stub-out
connections to Right-of-Way line
inclusive of cap and appurtenances
complete and in place (10
additional stub-outs)

Furnish and install new fire hydrant
(including gate valve and pipe the
distribution main)

Furnish and install master meter will
all appurtenances (including piping,
fittings, joints, and gate valve)

Base Bid A (USDA) Subtotal

Unit

LS

LF

LS

LS

SY

LF

LF

EA

EA

EA

EA

EA

LS

Qty

9,530

5,000

6,555

2,975

16

10

51

95

10

Unit Cost

Total
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14,

15.

16.

17.

18.

19.

20.

21.

22.

23.

24,

25.

Description

Insurance, Bonds, and Move-in
Related Expenses, not to exceed
5% of Bid Item Nos. 15 through 25.
(If Item No. 14 exceeds 5%, Bid
may be deemed non-responsive.)

Trench Safety

Project Wide Video Tape (before
and after construction)

Furnish and Install Traffic Control

Remove and replace 2-inch (Type
C) HMAC complete and in place

Furnish and Install 8-inch PVC
water pipeline complete and in
place

Furnish and Install 12-inch PVC
water pipeline complete and in
place

Furnish and install 8-inch gate valve
and bonnet box complete and in
place

Furnish and install 12-inch gate
valve and bonnet box complete and
in place

Furnish and install 3/4-inch water
service connections and
appurtenances (5 additional service
connections)

Furnish and Install stub-out
connections to Right-of-Way line
inclusive of cap and appurtenances
complete and in place (10
additional stub-outs)

Furnish and install new fire hydrant
(including gate valve and pipe the
distribution main)

Base Bid B (EPA)

Unit

LS

LF

LS

LS

SY

LF

LF

EA

EA

EA

EA

EA

Oty
1

10,495

5,700

6,630

3,865

17

14

66

71

&

Base Bid B (EPA) Subtotal

Total Bid (Base Bid A + Base Bid B) $
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Bidder acknowledges that (1) each Bid Unit Price includes an amount considered by Bidder to be
adequate to cover Contractor's overhead and profit for each separately identified item, and (2)
estimated quantities are not guaranteed and are solely for the purpose of comparison of Bids,
and final payment for all unit price Bid items will be based on actual quantities, determined as
provided in the Contract Documents.

All Bid Items (both Base Bid A and Base Bid B) are subjected to the American Iron and Steel
Requirements stated in Section 00800d.

ARTICLE 6 — TIME OF COMPLETION

6.01 Bidder agrees that the Work will be substantially complete and will be completed and ready for
final payment in accordance with Paragraph 15.06 of the General Conditions on or before the
dates or within the number of calendar days indicated in the Agreement.

6.02  Bidder accepts the provisions of the Agreement as to liquidated damages.

ARTICLE 7 - ATTACHMENTS TO THIS BID

7.01  The following documents are submitted with and made a condition of this Bid:

A

m O 0O ®

Required Bid security;

List of Proposed Subcontractors;
List of Proposed Suppliers;

List of Project References;

Evidence of authority to do business in the state of the Project; or a written covenant to
obtain such license within the time for acceptance of Bids;

Contractor’s License No.: or Evidence of Bidder's ability to obtain a
State Contractor’s License and a covenant by Bidder to obtain said license within the time
for acceptance of Bids;

Required Bidder Qualification Statement with supporting data;

If Bid amount exceeds $10,000, signed Compliance Statement (RD 400-6). Refer to specific
equal opportunity requirements set forth in the Supplemental General Conditions;

IF Bid amount exceeds $25,000, signed Certification Regarding Debarment, Suspension,
Ineligibility and Voluntary Exclusion - Lower Tier Covered Transactions (AD-1048); and

If Bid amount exceeds $100,000, signed RD Instruction 1940-Q, Exhibit A-1, Certification for
Contracts, Grants, and Loans.

ARTICLE 8 — DEFINED TERMS

8.01 The terms used in this Bid with initial capital letters have the meanings stated in the Instructions
to Bidders, the General Conditions, and the Supplementary Conditions.

EJCDC® C-410, Bid Form for Construction Contracts.
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ARTICLE 9 —BID SUBMITTAL

BIDDER:

By:
[Signature]

[Printed name]

(If Bidder is a corporation, a limited liability company, a partnership, or a joint venture, attach
evidence of authority to sign.)

Attest:
[Signature]

[Printed name]

Title:

Submittal Date:

Address for giving notices:

Telephone Number:

Fax Number:

Contact Name and e-mail address:

Bidder’s License No.:

(where applicable)

EJCDC® C-410, Bid Form for Construction Contracts.
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SECTION 00420

CERTIFICATION OF BIDDER
OF
COMPLIANCE TO TEXAS STATE LAW

Art. 601g of V.A.C.S. applies to non-resident bidders and defines a non-resident as a bidder whose principal
place of business is not in this state, but excludes a contractor whose ultimate parent company or majority
owner has its principal place of business in this state. The appropriate blanks in Section A must be filled out
by all out-of-state or non-resident bidders in order for your bid to meet specifications. The failure of out-of-

state or non-resident contractors to do so will automatically disqualify that Bidder. Resident Bidders must
check the box in Section B.

t A Non-resident bidders in (give state), our principal place of business,
are required to be percent lower than the lowest bid of resident
bidders by said state law to obtain a comparable contract in the state in which the undersigned
non-resident’s principal place of business is located. A copy of the statute is attached.

Non-resident bidders in (give state), our principal place of business, are not
required to underbid resident bidders.

t  B.  Our principal place of business or corporate offices are in the State of Texas.

BIDDER
By
Company (Please Print)
Signature:
Address
Title:
City State Zip (Please Print)

Phone




EJCDC= PENAL SUM FORM

BID BOND

Any singular reference to Bidder, Surety, Owner or other party shall be considered plural where applicable.

BIDDER (Name and Address):

SURETY (Name, and Address of Principal Place of Business):

OWNER (Name and Address):

BID
Bid Due Date:
Description: El Paso County Hillcrest Center Water Improvements Project (Phase I)

BOND
Bond Number:
Date:
Penal sum $

(Words) (Figures)
Surety and Bidder, intending to be legally bound hereby, subject to the terms set forth below, do each cause this Bid
Bond to be duly executed by an authorized officer, agent, or representative.

BIDDER SURETY
(Seal) (Seal)
Bidder's Name and Corporate Seal Surety’s Name and Corporate Seal
By: By:
Signature Signature (Attach Power of Attorney)
Print Name Print Name
Title Title
Attest: Attest:
Signature Signature
Title Title

EJCDC® C-430, Bid Bond (Penal Sum Form). Published 2013.
Prepared by the Engineers Joint Contract Documents Committee.
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EJCDC

ENGINEERS JOINT CONTRACT
DOCUMENTS COMMITTEE

]

PENAL SUM FORM

1. Bidder and Surety, jointly and severally, bind themselves, their heirs, executors, administrators, successors,
and assigns to pay to Owner upon default of Bidder the penal sum set forth on the face of this Bond. Payment of
the penal sum is the extent of Bidder's and Surety’s liability. Recovery of such penal sum under the terms of this
Bond shall be Owner’s sole and exclusive remedy upon default of Bidder.

2. Default of Bidder shall occur upon the failure of Bidder to deliver within the time required by the Bidding
Documents (or any extension thereof agreed to in writing by Owner) the executed Agreement required by the
Bidding Documents and any performance and payment bonds required by the Bidding Documents.

3. This obligation shall be null and void if:

3.1 Owner accepts Bidder's Bid and Bidder delivers within the time required by the Bidding Documents (or
any extension thereof agreed to in writing by Owner) the executed Agreement required by the Bidding
Documents and any performance and payment bonds required by the Bidding Documents, or

3.2 All Bids are rejected by Owner, or

3.3 Owner fails to issue a Notice of Award to Bidder within the time specified in the Bidding Documents (or
any extension thereof agreed to in writing by Bidder and, if applicable, consented to by Surety when
required by Paragraph 5 hereof).

4. Payment under this Bond will be due and payable upon default of Bidder and within 30 calendar days after
receipt by Bidder and Surety of written notice of default from Owner, which notice will be given with reasonable
promptness, identifying this Bond and the Project and including a statement of the amount due.

5. Surety waives notice of any and all defenses based on or arising out of any time extension to issue Notice of
Award agreed to in writing by Owner and Bidder, provided that the total time for issuing Notice of Award including
extensions shall not in the aggregate exceed 120 days from the Bid due date without Surety’s written consent.

6. No suit or action shall be commenced under this Bond prior to 30 calendar days after the notice of default
required in Paragraph 4 above is received by Bidder and Surety and in no case later than one year after the Bid
due date.

7. Any suit or action under this Bond shall be commenced only in a court of competent jurisdiction located in the
state in which the Project is located.

8. Notices required hereunder shall be in writing and sent to Bidder and Surety at their respective addresses
shown on the face of this Bond. Such notices may be sent by personal delivery, commercial courier, or by United
States Registered or Certified Mail, return receipt requested, postage pre-paid, and shall be deemed to be
effective upon receipt by the party concerned.

9. Surety shall cause to be attached to this Bond a current and effective Power of Attorney evidencing the
authority of the officer, agent, or representative who executed this Bond on behalf of Surety to execute, seal, and
deliver such Bond and bind the Surety thereby.

10. This Bond is intended to conform to all applicable statutory requirements. Any applicable requirement of any
applicable statute that has been omitted from this Bond shall be deemed to be included herein as if set forth at
length. If any provision of this Bond conflicts with any applicable statute, then the provision of said statute shall
govern and the remainder of this Bond that is not in conflict therewith shall continue in full force and effect.

11. The term “Bid” as used herein includes a Bid, offer, or proposal as applicable.
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EJCDC C-430 BID BOND

“IMPORTANT - Surety companies executing BONDS must appear on the Treasury Department’s
most current list (Circular 570 as amended) and be authorized to transact business in the state
where the project is located.”



00460 NON-COLLUSION AFFIDAVIT OF PRIME BIDDER

State of ( )
County of ( )
, being first duly sworn, deposes and says that:
(1) Heis of , the Bidder that has

submitted the attached Bid;

(2) He is fully informed respecting the preparation and contents of the attached Bid and of all
pertinent circumstances respecting such Bid;

(3) Such Bid is genuine and is not a collusive or sham Bid;

(4) Neither the said Bidder nor any of its officers, partners, owners, agents, representatives, employees
or parties in interest, including this affiant, has in any way colluded, conspired, connived or agreed,
directly or indirectly with another Bidder, firm or person to submit a collusive or sham Bid in connection
with the Contract for which the attached Bid has been submitted or to refrain from bidding in
connection with such Contract, or has in any manner, directly or indirectly, sought by agreement or
collusion or communication or conference with any other Bidder, firm or person to fix the price or
prices in the attached Bid or of any other Bidder, or to fix an overhead, profit or cost element of the Bid
price or the Bid price of any other Bidder, or to secure through any collusion, conspiracy, connivance or
unlawful agreement any advantage against the (Local Public Agency) or any person interested
in the proposed Contract; and

(5) The price or prices quoted in the attached Bid are fair and proper and are not tainted by any
collusion, conspiracy, connivance or unlawful agreement on the part of the Bidder or any of its agents,

representatives, owners, employees, or parties in interest, including this affiant.

(Signed)

Title

Subscribed and sworn to me this day of

By:

o ) Notary Public
My commission expires

Non-Collusion Affidavit of Prime Bidder



RD Instruction 1940-Q
Exhibit A-1

CERTI FI CATI ON FOR CONTRACTS, GRANTS AND LOANS

The undersigned certifies, to the best of his or her know edge and beli ef,
t hat :

1. No Federal appropriated funds have been paid or will be paid, by or
on behal f of the undersigned, to any person for influencing or attenpting to
i nfl uence an officer or enployee of any agency, a Menber of Congress, an
of ficer or enpl oyee of Congress, or an enployee of a Menber of Congress in
connection with the awardi ng of any Federal contract, the making of any
Federal grant or Federal |oan, and the extension, continuation, renewal,
anmendnment, or nodification of any Federal contract, grant or |oan

2. I f any funds other than Federal appropriated funds have been paid or
will be paid to any person for influencing or attenpting to influence an
of ficer or enpl oyee of any agency, a Menmber of Congress, an officer or
enpl oyee of Congress, or an enpl oyee of a Menmber of Congress in connection
with this Federal contract, grant or |oan, the undersigned shall conplete and
submt Standard Form - LLL, "Disclosure of Lobbying Activities,"” in accordance
with its instructions.

3. The undersigned shall require that the |anguage of this certification
be included in the award docunments for all subawards at all tiers (including
contracts, subcontracts, and subgrants under grants and | oans) and that al
subreci pients shall certify and di scl ose accordi ngly.

This certification is a material representation of fact upon which
reliance was placed when this transacti on was made or entered into.
Submi ssion of this certification is a prerequisite for making or entering into
this transaction inposed by section 1352, title 31, U S. Code. Any person who
fails to file the required certification shall be subject to a civil penalty
of not |ess than $10,000 and not nore than $100, 000 for each such failure.

(nane) (dat e)

(title)

0o

(08-21-91) PN 171



EJCDC

ENGINEER
[n UMENT % COMMITTEE

W&

NOTICE OF AWARD

Date of Issuance:

Owner: County of El Paso, Texas Owner's Contract No.:
Engineer: Moreno Cardenas, Inc. Engineer's Project No.:  16-125
Project: COUNTY OF EL PASO HILLCREST Contract Name:
CENTER WATER IMPROVEMENTS PROJECT
(PHASE I)
Bidder:
Bidder’s Address:
TO BIDDER:
You are notified that Owner has accepted your Bid dated [ ] for the

above Contract, and that you are the Successful Bidder and are awarded a Contract for:

County of El Paso Hillcrest Center Water Improvements Project (Phase 1)

The project is to provide first-time water service to Hillcrest Center Area residents. The project includes
approximately 13,185 linear feet of 8-inch PVC pipe, 6,840 linear feet of 12-inch PVC pipe, 107 water service
connections and appurtenances, 146 stub-out connections and appurtenances, 33 8-inch gate valves, 24 12-inch
gate valves, project-wide video tape, pavement removal and replacement, cement stabilized backfill, concrete cap,
fire hydrants, one master meter and all appurtenances, trench safety, and project-wide traffic control.

The Contract Price of the awarded Contract is: $

[ ] unexecuted counterparts of the Agreement accompany this Notice of Award, and one copy of the
Contract Documents accompanies this Notice of Award, or has been transmitted or made available to
Bidder electronically.

[] aset of the Drawings will be delivered separately from the other Contract Documents.

You must comply with the following conditions precedent within 15 days of the date this Notice of Award:
1. Deliver to Owner County of El Paso, Texas counterparts of the Agreement, fully executed by Bidder.

2. Deliver with the executed Agreement(s) the Contract security [e.g., performance and payment bonds]
and insurance documentation as specified in the Instructions to Bidders and General Conditions,
Articles 2 and 6.

3. Other conditions precedent (if any):
Failure to comply with these conditions within the time specified will entitle Owner to consider you in default,

annul this Notice of Award, and declare your Bid security forfeited.

Within ten days after you comply with the above conditions, Owner will return to you one fully executed
counterpart of the Agreement, together with any additional copies of the Contract Documents as indicated in
Paragraph 2.02 of the General Conditions.

Owner:
Authorized Signature
By:

Title:

Copy: Engineer

EJCDC® C-510, Notice of Award.
Prepared and published 2013 by the Engineers Joint Contract Documents Committee.
Pagelof1




SECTION 00520

AGREEMENT
BETWEEN OWNER AND CONTRACTOR
FOR CONSTRUCTION CONTRACT (STIPULATED PRICE)

THIS AGREEMENT is by and
between County of El Paso, Texas (“Owner”) and

(“Contractor”).

Owner and Contractor hereby agree as follows:

ARTICLE 1 - WORK

1.01

The Contractor shall complete all Work as specified or indicated in the Contract Documents. The
Work is generally described as follows:

The Project is to provide first-time water service to Hillcrest Center Area residents. The Project
includes approximately 13,185 linear feet of 8-inch PVC pipe, 6,840 linear feet of 12-inch PVC
pipe, 117 water service connections and appurtenances, 166 stub-out connections and
appurtenances, 33 8-inch gate valves, 24 12-inch gate valves, project-wide videotape, pavement
removal and replacement, cement stabilized backfill, concrete cap, fire hydrants, one master
meter and all appurtenances, trench safety, and project-wide traffic control.

ARTICLE 2 - THE PROJECT

2.01

The Project, of which the Work under the Contract Documents is a part, is generally described as
follows: Hillcrest Center Water Improvements Project (Phase 1)

ARTICLE 3 -ENGINEER

3.01

The Owner has retained Moreno Cardenas, Inc. (“Engineer”) to act as Owner’s representative,
assume all duties and responsibilities, and have the rights and authority assigned to Engineer in
the Contract Documents in connection with the completion of the Work in accordance with the
Contract Documents.

ARTICLE 4 — CONTRACT TIMES

4.01

4.02

4.03

Time of the Essence

A. All time limits for Milestones, if any, Substantial Completion, and completion and readiness
for final payment as stated in the Contract Documents are of the essence of the Contract.

Contract Times: Days

A. The Work will be substantially completed within 240 days after the date when the Contract
Times commence to run as provided in Paragraph 4.01 of the General Conditions, and
completed and ready for final payment in accordance with Paragraph 15.06 of the General
Conditions within 270 days after the date when the Contract Times commence to run.

Liguidated Damages

A. Contractor and Owner recognize that time is of the essence as stated in Paragraph 4.01
above and that Owner will suffer financial and other losses if the Work is not completed and
Milestones not achieved within the times specified in Paragraph 4.02 above, plus any
extensions thereof allowed in accordance with the Contract. The parties also recognize the
delays, expense, and difficulties involved in proving in a legal or arbitration proceeding the
actual loss suffered by Owner if the Work is not completed on time. Accordingly, instead of

EJCDC® C-520, Agreement Between Owner and Contractor for Construction Contract (Stipulated Price).
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved. Page 1of 8



requiring any such proof, Owner and Contractor agree that as liquidated damages for delay
(but not as a penalty):

1.

Substantial Completion: Contractor shall pay Owner $700 for each day that expires

after the time (as duly adjusted pursuant to the Contract) specified in Paragraph 4.02.A

above for Substantial Completion until the Work is substantially complete.

Completion of Remaining Work: After Substantial Completion, if Contractor shall

neglect, refuse, or fail to complete the remaining Work within the Contract Time (as duly
adjusted pursuant to the Contract) for completion and readiness for final payment,
Contractor shall pay Owner $300 for each day that expires after such time until the
Work is completed and ready for final payment.

completion are not additive and will not be imposed concurrently.

ARTICLE 5 - CONTRACT PRICE

Liquidated damages for failing to timely attain Substantial Completion and final

5.01 Owner shall pay Contractor for completion of the Work in accordance with the Contract

Documents the amounts that follow, subject to adjustment under the Contract:

A. For all Unit Price Work, an amount equal to the sum of the extended prices (established for
each separately identified item of Unit Price Work by multiplying the unit price times the
actual quantity of that item):

Unit Price Work

Item
No.

Description

Unit

Estimated
Quantity

Unit
Price

Extended
Price

Base

Bid A (USDA)

Insurance, Bonds, and Move-in
Related Expenses, not to
exceed 5% of Bid Iltem Nos. 2
through 13. (If tem No. 1
exceeds 5%, Bid may be
deemed non-responsive.)

LS

Trench Safety

LF

9,530

Project Wide Video Tape
(before and after construction)

LS

Furnish and Install Traffic
Control

LS

Remove and replace 2-inch
(Type C) HMAC complete and
in place

SY

5,000

Furnish and Install 8-inch PVC
water pipeline complete and in
place

LF

6,555

Furnish and Install 12-inch PVC
water pipeline complete and in
place

LF

2,975

Furnish and install 8-inch gate
valve and bonnet box complete
and in place

EA

16

Furnish and install 12-inch gate
valve and bonnet box complete
and in place

EA

10

EJCDC® C-520, Agreement Between Owner and Contractor for Construction Contract (Stipulated Price).
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
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Unit Price Work

ltem
No.

Description

Unit

Estimated
Quantity

Unit
Price

Extended
Price

10

Furnish and install 3/4-inch
water service connections and
appurtenances

EA

51

11

Furnish and Install stub-out
connections to Right-of-Way
line inclusive of cap and
appurtenances complete and in
place

EA

95

12

Furnish and install new fire
hydrant (including gate valve
and pipe the distribution main)

EA

10

13

Furnish and install master
meter will all appurtenances
(including piping, fittings, joints,
and gate valve)

LS

Base Bid B (EPA)

14

Insurance, Bonds, and Move-in
Related Expenses, not to
exceed 5% of Bid Item Nos. 15
through 25. (If Item No. 1
exceeds 5%, Bid may be
deemed non-responsive.)

LS

15

Trench Safety

LF

10,495

16

Project Wide Video Tape
(before and after construction)

LS

17

Furnish and Install Traffic
Control

LS

18

Remove and replace 2-inch
(Type C) HMAC complete and
in place

SY

5,700

19

Furnish and Install 8-inch PVC
water pipeline complete and in
place

LF

6,630

20

Furnish and Install 12-inch PVC
water pipeline complete and in
place

LF

3,865

21

Furnish and install 8-inch gate
valve and bonnet box complete
and in place

EA

17

22

Furnish and install 12-inch gate
valve and bonnet box complete
and in place

EA

14

23

Furnish and install 3/4-inch
water service connections and
appurtenances

EA

66

24

Furnish and Install stub-out
connections to Right-of-Way
line inclusive of cap and
appurtenances complete and in
place

EA

71

EJCDC® C-520, Agreement Between Owner and Contractor for Construction Contract (Stipulated Price).
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
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Unit Price Work

ltem Estimated Unit Extended

No.

Description Unit Quantity Price Price

Furnish and install new fire
hydrant (including gate valve EA 6
and pipe the distribution main)

Total of all Extended Prices for Unit Price Work (subject to final adjustment $
based on actual quantities)

B.

The extended prices for Unit Price Work set forth as of the Effective Date of the Contract are
based on estimated quantities. As provided in Paragraph 13.03 of the General Conditions,
estimated quantities are not guaranteed, and determinations of actual quantities and
classifications are to be made by Engineer.

For all Work, at the prices stated in Contractor’s Bid, attached hereto as an exhibit.

ARTICLE 6 - PAYMENT PROCEDURES

6.01

6.02

6.03

Submittal and Processing of Payments

A.

Contractor shall submit Applications for Payment in accordance with Article 15 of the
General Conditions. Applications for Payment will be processed by Engineer as provided in
the General Conditions.

Progress Payments; Retainage

A

Owner shall make progress payments on account of the Contract Price on the basis of
Contractor’s Applications for Payment on or about the 30" day of each month during
performance of the Work as provided in Paragraph 6.02.A.1 below, provided that such
Applications for Payment have been submitted in a timely manner and otherwise meet the
requirements of the Contract. All such payments will be measured by the Schedule of
Values established as provided in the General Conditions (and in the case of Unit Price
Work based on the number of units completed) or, in the event there is no Schedule of
Values, as provided elsewhere in the Contract.

1. Prior to Substantial Completion, progress payments will be made in an amount equal to
the percentage indicated below but, in each case, less the aggregate of payments
previously made and less such amounts as Owner may withhold, including but not
limited to liquidated damages, in accordance with the Contract

a. 95 percent of Work completed (with the balance being retainage); and

b. 95 percent of cost of materials and equipment not incorporated in the Work (with
the balance being retainage).

Upon Substantial Completion of the entire construction to be provided under the Contract
Documents, Owner shall pay an amount sufficient to increase total payments to Contractor
to 95 percent of the Work completed, less such amounts set off by Owner pursuant to
Paragraph 15.01.E of the General Conditions, and less 100 percent of Engineer’s estimate
of the value of Work to be completed or corrected as shown on the punch list of items to be
completed or corrected prior to final payment.

Final Payment

A.

Upon final completion and acceptance of the Work in accordance with Paragraph 15.06 of
the General Conditions, Owner shall pay the remainder of the Contract Price as
recommended by Engineer as provided in said Paragraph 15.06.

ARTICLE 7 — INTEREST

7.01

All amounts not paid when due shall bear interest at the rate of 4.5 percent per annum.

EJCDC® C-520, Agreement Between Owner and Contractor for Construction Contract (Stipulated Price).
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
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ARTICLE 8 - CONTRACTOR’S REPRESENTATIONS

8.01

In order to induce Owner to enter into this Contract, Contractor makes the following
representations:

A.

Contractor has examined and carefully studied the Contract Documents, and any data and
reference items identified in the Contract Documents.

Contractor has visited the Site, conducted a thorough, alert visual examination of the Site
and adjacent areas, and become familiar with and is satisfied as to the general, local, and
Site conditions that may affect cost, progress, and performance of the Work.

Contractor is familiar with and is satisfied as to all Laws and Regulations that may affect
cost, progress, and performance of the Work.

Contractor has carefully studied all: reports of explorations and tests of subsurface
conditions at or adjacent to the Site and all drawings of physical conditions relating to
existing surface or subsurface structures at the Site that have been identified in the
Supplementary Conditions, especially with respect to Technical Data in such reports and
drawings.

Contractor has considered the information known to Contractor itself; information commonly
known to contractors doing business in the locality of the Site; information and observations
obtained from visits to the Site; the Contract Documents; and the Site-related reports and
drawings identified in the Contract Documents, with respect to the effect of such information,
observations, and documents on (1) the cost, progress, and performance of the Work; (2)
the means, methods, techniques, sequences, and procedures of construction to be
employed by Contractor; and (3) Contractor’s safety precautions and programs.

Based on the information and observations referred to in the preceding paragraph,
Contractor agrees that no further examinations, investigations, explorations, tests, studies,
or data are necessary for the performance of the Work at the Contract Price, within the
Contract Times, and in accordance with the other terms and conditions of the Contract.

Contractor is aware of the general nature of Work to be performed by Owner and others at
the Site that relates to the Work as indicated in the Contract Documents.

Contractor has given Engineer written notice of all conflicts, errors, ambiguities, or
discrepancies that Contractor has discovered in the Contract Documents, and the written
resolution thereof by Engineer is acceptable to Contractor.

The Contract Documents are generally sufficient to indicate and convey understanding of all
terms and conditions for performance and furnishing of the Work.

Contractor’s entry into this Contract constitutes an incontrovertible representation by
Contractor that without exception all prices in the Agreement are premised upon performing
and furnishing the Work required by the Contract Documents.

ARTICLE 9 — CONTRACT DOCUMENTS

9.01

Contents

A.

The Contract Documents consist of the following:
1. This Agreement.

2. Performance bond.
3. Payment bond.

4. Other bonds.
5

General Conditions.

EJCDC® C-520, Agreement Between Owner and Contractor for Construction Contract (Stipulated Price).
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6. Supplementary Conditions.
7. Specifications as listed in the table of contents of the Project Manual.

8. Drawings (not attached but incorporated by reference) consisting of 24 sheets with
each sheet bearing the following general title: El Paso County Hillcrest Center Water
Improvements Project (Phase 1), Bid Number 22-025, Volume 2 of 2.

9. Addenda (numbers ___to ___, inclusive).
10. Exhibits to this Agreement (enumerated as follows):
a. Contractor’s Bid (pages ___to ___, inclusive).

11. The following which may be delivered or issued on or after the Effective Date of the
Contract and are not attached hereto:

a. Notice to Proceed.

b. Work Change Directives.
c. Change Orders.

d. Field Orders.

The documents listed in Paragraph 9.01.A are attached to this Agreement (except as
expressly noted otherwise above).

There are no Contract Documents other than those listed above in this Article 9.

The Contract Documents may only be amended, modified, or supplemented as provided in
the General Conditions.

ARTICLE 10 - MISCELLANEOUS

10.01

10.02

10.03

10.04

Terms

A.

Terms used in this Agreement will have the meanings stated in the General Conditions and
the Supplementary Conditions.

Assignment of Contract

A.

Unless expressly agreed to elsewhere in the Contract, no assignment by a party hereto of
any rights under or interests in the Contract will be binding on another party hereto without
the written consent of the party sought to be bound; and, specifically but without limitation,
money that may become due and money that is due may not be assigned without such
consent (except to the extent that the effect of this restriction may be limited by law), and
unless specifically stated to the contrary in any written consent to an assignment, no
assignment will release or discharge the assignor from any duty or responsibility under the
Contract Documents.

Successors and Assigns

A. Owner and Contractor each binds itself, its successors, assigns, and legal representatives to
the other party hereto, its successors, assigns, and legal representatives in respect to all
covenants, agreements, and obligations contained in the Contract Documents.

Severability

A. Any provision or part of the Contract Documents held to be void or unenforceable under any

Law or Regulation shall be deemed stricken, and all remaining provisions shall continue to
be valid and binding upon Owner and Contractor, who agree that the Contract Documents
shall be reformed to replace such stricken provision or part thereof with a valid and
enforceable provision that comes as close as possible to expressing the intention of the
stricken provision.

EJCDC® C-520, Agreement Between Owner and Contractor for Construction Contract (Stipulated Price).
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10.05 Contractor’s Cetrtifications

A

Contractor certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive
practices in competing for or in executing the Contract. For the purposes of this Paragraph
10.05:

1.

“corrupt practice” means the offering, giving, receiving, or soliciting of anything of value
likely to influence the action of a public official in the bidding process or in the Contract
execution;

“fraudulent practice” means an intentional misrepresentation of facts made (a) to
influence the bidding process or the execution of the Contract to the detriment of
Owner, (b) to establish Bid or Contract prices at artificial non-competitive levels, or (c)
to deprive Owner of the benefits of free and open competition;

“collusive practice” means a scheme or arrangement between two or more Bidders,
with or without the knowledge of Owner, a purpose of which is to establish Bid prices at
artificial, non-competitive levels; and

“coercive practice” means harming or threatening to harm, directly or indirectly, persons
or their property to influence their participation in the bidding process or affect the
execution of the Contract.

10.06 Other Provisions

A

Owner stipulates that if the General Conditions that are made a part of this Contract are
based on EJCDC® C-700, Standard General Conditions for the Construction Contract,
published by the Engineers Joint Contract Documents Committee®, and if Owner is the
party that has furnished said General Conditions, then Owner has plainly shown all
modifications to the standard wording of such published document to the Contractor, through
a process such as highlighting or “track changes” (redline/strikeout), or in the Supplementary
Conditions.

EJCDC® C-520, Agreement Between Owner and Contractor for Construction Contract (Stipulated Price).
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IN WITNESS WHEREOF, Owner and Contractor have signed this Agreement.

This Agreement will be effective on

(which is the Effective Date of the Contract).

OWNER: CONTRACTOR:
County of El Paso, Texas

By: By:

Title:  County Judge Title:

Attest:

Title:

Address for giving notices:

(If Contractor is a corporation, a partnership, or a
joint venture, attach evidence of authority to sign.)

Attest:

Title:

Address for giving notices:

(If Owner is a corporation, attach evidence of
authority to sign. If Owner is a public body, attach
evidence of authority to sign and resolution or
other documents authorizing execution of this
Agreement.)

License No.:

(where applicable)

EJCDC® C-520, Agreement Between Owner and Contractor for Construction Contract (Stipulated Price).
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NOTICE TO PROCEED

Owner: County of El Paso, Texas Owner's Contract No.:

Contractor: Contractor’s Project No.:

Engineer: Moreno Cardenas, Inc. Engineer's Project No.: 16-125
Project: Hillcrest Center Water Improvements  Contract Name:

Project (Phase I)
Effective Date of Contract:

TO CONTRACTOR:

Owner hereby notifies Contractor that the Contract Times under the above Contract will commence to run on
, 20

On that date, Contractor shall start performing its obligations under the Contract Documents. No Work shall be
done at the Site prior to such date. In accordance with the Agreement, [the date of Substantial Completion is
, and the date of readiness for final payment is

Before starting any Work at the Site, the Contractor must comply with the following:

Owner:

Authorized Signature
By:

Title:
Date Issued:

Copy: Engineer

EJCDC’ C-550, Notice to Proceed.
Prepared and published 2013 by the Engineers Joint Contract Documents Committee.
Page1of1
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ENGINEERS JOINT CONTRACT

DOCUMENTS COMMITTEE PERFORMANCE BOND

CONTRACTOR (name and address): SURETY (name and address of principal place of business):

OWNER (name and address):

CONSTRUCTION CONTRACT
Effective Date of the Agreement:
Amount:

Description (name and location):

BOND
Bond Number:
Date (not earlier than the Effective Date of the Agreement of the Construction Contract):
Amount:
Modifications to this Bond Form: |:| None |:| See Paragraph 16

Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth below, do each cause
this Performance Bond to be duly executed by an authorized officer, agent, or representative.

CONTRACTOR AS PRINCIPAL SURETY
(seal) (seal)
Contractor's Name and Corporate Seal Surety’s Name and Corporate Seal
By: By:
Signature Signature (attach power of attorney)
Print Name Print Name
Title Title
Attest: Attest:
Signature Signature
Title Title

Notes: (1) Provide supplemental execution by any additional parties, such as joint venturers. (2) Any singular
reference to Contractor, Surety, Owner, or other party shall be considered plural where applicable.

EJCDC® C-610, Performance Bond

Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
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1. The Contractor and Surety, jointly and severally, bind themselves,
their heirs, executors, administrators, successors, and assigns to the
Owner for the performance of the Construction Contract, which is
incorporated herein by reference.

2. If the Contractor performs the Construction Contract, the Surety
and the Contractor shall have no obligation under this Bond, except
when applicable to participate in a conference as provided in Paragraph

3. If there is no Owner Default under the Construction Contract, the
Surety’s obligation under this Bond shall arise after:

3.1 The Owner first provides notice to the Contractor and the
Surety that the Owner is considering declaring a Contractor
Default. Such notice shall indicate whether the Owner is requesting
a conference among the Owner, Contractor, and Surety to discuss
the Contractor's performance. If the Owner does not request a
conference, the Surety may, within five (5) business days after
receipt of the Owner’s notice, request such a conference. If the
Surety timely requests a conference, the Owner shall attend.
Unless the Owner agrees otherwise, any conference requested
under this Paragraph 3.1 shall be held within ten (10) business
days of the Surety’s receipt of the Owner’s notice. If the Owner,
the Contractor, and the Surety agree, the Contractor shall be
allowed a reasonable time to perform the Construction Contract,
but such an agreement shall not waive the Owner’s right, if any,
subsequently to declare a Contractor Default;

3.2 The Owner declares a Contractor Default, terminates the
Construction Contract and notifies the Surety; and

3.3 The Owner has agreed to pay the Balance of the
Contract Price in accordance with the terms of the Construction
Contract to the Surety or to a contractor selected to perform the
Construction Contract.

4. Failure on the part of the Owner to comply with the notice
requirement in Paragraph 3.1 shall not constitute a failure to comply with
a condition precedent to the Surety’s obligations, or release the Surety
from its obligations, except to the extent the Surety demonstrates actual
prejudice.

5.  When the Owner has satisfied the conditions of Paragraph 3, the
Surety shall promptly and at the Surety’s expense take one of the
following actions:

5.1 Arrange for the Contractor, with the consent of the
Owner, to perform and complete the Construction Contract;

5.2 Undertake to perform and complete the Construction
Contract itself, through its agents or independent contractors;

5.3 Obtain bids or negotiated proposals from qualified
contractors acceptable to the Owner for a contract for performance
and completion of the Construction Contract, arrange for a contract
to be prepared for execution by the Owner and a contractor
selected with the Owners concurrence, to be secured with
performance and payment bonds executed by a qualified surety
equivalent to the bonds issued on the Construction Contract, and
pay to the Owner the amount of damages as described in
Paragraph 7 in excess of the Balance of the Contract Price
incurred by the Owner as a result of the Contractor Default; or

5.4 Waive its right to perform and complete, arrange for
completion, or obtain a new contractor, and with reasonable
promptness under the circumstances:

5.4.1 After investigation, determine the amount for which
it may be liable to the Owner and, as soon as practicable after
the amount is determined, make payment to the Owner; or

5.4.2 Deny liability in whole or in part and notify the
Owner, citing the reasons for denial.

6. If the Surety does not proceed as provided in Paragraph 5 with
reasonable promptness, the Surety shall be deemed to be in default on
this Bond seven days after receipt of an additional written notice from
the Owner to the Surety demanding that the Surety perform its
obligations under this Bond, and the Owner shall be entitled to enforce
any remedy available to the Owner. If the Surety proceeds as provided
in Paragraph 5.4, and the Owner refuses the payment or the Surety has
denied liability, in whole or in part, without further notice the Owner shall
be entitled to enforce any remedy available to the Owner.

7. If the Surety elects to act under Paragraph 5.1, 5.2, or 5.3, then the
responsibilities of the Surety to the Owner shall not be greater than
those of the Contractor under the Construction Contract, and the
responsibilities of the Owner to the Surety shall not be greater than
those of the Owner under the Construction Contract. Subject to the
commitment by the Owner to pay the Balance of the Contract Price, the
Surety is obligated, without duplication for:

7.1 the responsibilities of the Contractor for correction of
defective work and completion of the Construction Contract;

7.2 additional legal, design professional, and delay costs
resulting from the Contractor's Default, and resulting from the
actions or failure to act of the Surety under Paragraph 5; and

7.3 liquidated damages, or if no liquidated damages are
specified in the Construction Contract, actual damages caused by
delayed performance or non-performance of the Contractor.

8. If the Surety elects to act under Paragraph 5.1, 5.3, or 5.4, the
Surety’s liability is limited to the amount of this Bond.

9. The Surety shall not be liable to the Owner or others for obligations
of the Contractor that are unrelated to the Construction Contract, and
the Balance of the Contract Price shall not be reduced or set off on
account of any such unrelated obligations. No right of action shall
accrue on this Bond to any person or entity other than the Owner or its
heirs, executors, administrators, successors, and assigns.

10. The Surety hereby waives notice of any change, including changes
of time, to the Construction Contract or to related subcontracts,
purchase orders, and other obligations.

11. Any proceeding, legal or equitable, under this Bond may be
instituted in any court of competent jurisdiction in the location in which
the work or part of the work is located and shall be instituted within two
years after a declaration of Contractor Default or within two years after
the Contractor ceased working or within two years after the Surety
refuses or fails to perform its obligations under this Bond, whichever
occurs first. If the provisions of this paragraph are void or prohibited by
law, the minimum periods of limitations available to sureties as a
defense in the jurisdiction of the suit shall be applicable.

12. Notice to the Surety, the Owner, or the Contractor shall be mailed
or delivered to the address shown on the page on which their signature
appears.

13. When this Bond has been furnished to comply with a statutory or
other legal requirement in the location where the construction was to be
performed, any provision in this Bond conflicting with said statutory or
legal requirement shall be deemed deleted herefrom and provisions

EJCDC® C-610, Performance Bond
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conforming to such statutory or other legal requirement shall be deemed
incorporated herein. When so furnished, the intent is that this Bond
shall be construed as a statutory bond and not as a common law bond.

14. Definitions

14.1 Balance of the Contract Price: The total amount payable
by the Owner to the Contractor under the Construction Contract
after all proper adjustments have been made including allowance
for the Contractor for any amounts received or to be received by
the Owner in settlement of insurance or other claims for damages
to which the Contractor is entitled, reduced by all valid and proper
payments made to or on behalf of the Contractor under the
Construction Contract.

14.2 Construction Contract: The agreement between the
Owner and Contractor identified on the cover page, including all
Contract Documents and changes made to the agreement and the
Contract Documents.

14.3 Contractor Default: Failure of the Contractor, which has
not been remedied or waived, to perform or otherwise to comply
with a material term of the Construction Contract.

14.4 Owner Default: Failure of the Owner, which has not been
remedied or waived, to pay the Contractor as required under the
Construction Contract or to perform and complete or comply with
the other material terms of the Construction Contract.

14.5 Contract Documents: All the documents that comprise
the agreement between the Owner and Contractor.

15. If this Bond is issued for an agreement between a contractor and
subcontractor, the term Contractor in this Bond shall be deemed to be
Subcontractor and the term Owner shall be deemed to be Contractor.

16. Modifications to this Bond are as follows:

EJCDC® C-610, Performance Bond
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EJCDC=

ENGINEERS JOINT CONTRACT
DOCUMENTS COMMITTEE

PAYMENT BOND

CONTRACTOR (name and address): SURETY (name and address of principal place of
business):

OWNER (name and address):

CONSTRUCTION CONTRACT

Effective Date of the Agreement:
Amount:
Description (name and location):

BOND

Bond Number:

Date (not earlier than the Effective Date of the Agreement of the Construction Contract):
Amount:

Modifications to this Bond Forn] | Non{_ | See Paragraph 18

Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth below, do
each cause this Payment Bond to be duly executed by an authorized officer, agent, or representative.

CONTRACTOR AS PRINCIPAL SURETY
(seal) (seal)
Contractor’'s Name and Corporate Seal Surety’s Name and Corporate Seal
By: By:
Signature Signature (attach power of attorney)
Print Name Print Name
Title Title
Attest: Attest:
Signature Signature
Title Title

EJCDC® C-615, Payment Bond
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The Contractor and Surety, jointly and severally, bind
themselves, their heirs, executors, administrators,
successors, and assigns to the Owner to pay for
labor, materials, and equipment furnished for use in
the performance of the Construction Contract, which
is incorporated herein by reference, subject to the
following terms.

If the Contractor promptly makes payment of all sums
due to Claimants, and defends, indemnifies, and
holds harmless the Owner from claims, demands,
liens, or suits by any person or entity seeking
payment for labor, materials, or equipment furnished
for use in the performance of the Construction
Contract, then the Surety and the Contractor shall
have no obligation under this Bond.

If there is no Owner Default under the Construction
Contract, the Surety’s obligation to the Owner under
this Bond shall arise after the Owner has promptly
notified the Contractor and the Surety (at the address
described in Paragraph 13) of claims, demands, liens,
or suits against the Owner or the Owner’s property by
any person or entity seeking payment for labor,
materials, or equipment furnished for use in the
performance of the Construction Contract, and
tendered defense of such claims, demands, liens, or
suits to the Contractor and the Surety.

When the Owner has satisfied the conditions in
Paragraph 3, the Surety shall promptly and at the
Surety’'s expense defend, indemnify, and hold
harmless the Owner against a duly tendered claim,
demand, lien, or suit.

The Surety’s obligations to a Claimant under this
Bond shall arise after the following:

5.1 Claimants who do not have a direct contract
with the Contractor,

5.1.1 have furnished a written notice of non-
payment to the Contractor, stating with
substantial accuracy the amount
claimed and the name of the party to
whom the materials were, or
equipment was, furnished or supplied
or for whom the labor was done or
performed, within ninety (90) days after
having last performed labor or last
furnished materials or equipment
included in the Claim; and

5.1.2 have sent a Claim to the Surety (at the
address described in Paragraph 13).

5.2 Claimants who are employed by or have a
direct contract with the Contractor have sent a
Claim to the Surety (at the address described
in Paragraph 13).

If a notice of non-payment required by Paragraph
5.1.1 is given by the Owner to the Contractor, that is

10.

11.

sufficient to satisfy a Claimant’s obligation to furnish a
written notice of non-payment under Paragraph 5.1.1.

When a Claimant has satisfied the conditions of
Paragraph 5.1 or 5.2, whichever is applicable, the
Surety shall promptly and at the Surety’s expense
take the following actions:

7.1 Send an answer to the Claimant, with a copy to
the Owner, within sixty (60) days after receipt
of the Claim, stating the amounts that are
undisputed and the basis for challenging any
amounts that are disputed; and

7.2  Pay or arrange for payment of any undisputed
amounts.

7.3  The Surety’s failure to discharge its obligations
under Paragraph 7.1 or 7.2 shall not be
deemed to constitute a waiver of defenses the
Surety or Contractor may have or acquire as to
a Claim, except as to undisputed amounts for
which the Surety and Claimant have reached
agreement. If, however, the Surety fails to
discharge its obligations under Paragraph 7.1
or 7.2, the Surety shall indemnify the Claimant
for the reasonable attorney’s fees the Claimant
incurs thereafter to recover any sums found to
be due and owing to the Claimant.

The Surety’s total obligation shall not exceed the
amount of this Bond, plus the amount of reasonable
attorney’s fees provided under Paragraph 7.3, and the
amount of this Bond shall be credited for any
payments made in good faith by the Surety.

Amounts owed by the Owner to the Contractor under
the Construction Contract shall be used for the
performance of the Construction Contract and to
satisfy claims, if any, under any construction
performance bond. By the Contractor furnishing and
the Owner accepting this Bond, they agree that all
funds earned by the Contractor in the performance of
the Construction Contract are dedicated to satisfy
obligations of the Contractor and Surety under this
Bond, subject to the Owner’s priority to use the funds
for the completion of the work.

The Surety shall not be liable to the Owner,
Claimants, or others for obligations of the Contractor
that are unrelated to the Construction Contract. The
Owner shall not be liable for the payment of any costs
or expenses of any Claimant under this Bond, and
shall have under this Bond no obligation to make
payments to or give notice on behalf of Claimants, or
otherwise have any obligations to Claimants under
this Bond.

The Surety hereby waives notice of any change,
including changes of time, to the Construction
Contract or to related subcontracts, purchase orders,
and other obligations.

EJCDC® C-615, Payment Bond
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12.

13.

14.

15.

16.

No suit or action shall be commenced by a Claimant
under this Bond other than in a court of competent
jurisdiction in the state in which the project that is the
subject of the Construction Contract is located or after
the expiration of one year from the date (1) on which
the Claimant sent a Claim to the Surety pursuant to
Paragraph 5.1.2 or 5.2, or (2) on which the last labor
or service was performed by anyone or the last
materials or equipment were furnished by anyone
under the Construction Contract, whichever of (1) or
(2) first occurs. If the provisions of this paragraph are
void or prohibited by law, the minimum period of
limitation available to sureties as a defense in the
jurisdiction of the suit shall be applicable.

Notice and Claims to the Surety, the Owner, or the
Contractor shall be mailed or delivered to the address
shown on the page on which their signature appears.
Actual receipt of notice or Claims, however
accomplished, shall be sufficient compliance as of the
date received.

When this Bond has been furnished to comply with a
statutory or other legal requirement in the location
where the construction was to be performed, any
provision in this Bond conflicting with said statutory or
legal requirement shall be deemed deleted herefrom
and provisions conforming to such statutory or other
legal requirement shall be deemed incorporated
herein. When so furnished, the intent is that this
Bond shall be construed as a statutory bond and not
as a common law bond.

Upon requests by any person or entity appearing to
be a potential beneficiary of this Bond, the Contractor
and Owner shall promptly furnish a copy of this Bond
or shall permit a copy to be made.

Definitions

16.1 Claim: A written statement by the Claimant
including at a minimum:

1. The name of the Claimant;

2. The name of the person for whom the
labor was done, or materials or equipment
furnished;

3. A copy of the agreement or purchase
order pursuant to which labor, materials,
or equipment was furnished for use in the
performance of the Construction Contract;

4. A brief description of the labor, materials,
or equipment furnished,;

5. The date on which the Claimant last
performed labor or last furnished materials
or equipment for use in the performance of
the Construction Contract;

6. The total amount earned by the Claimant
for labor, materials, or equipment
furnished as of the date of the Claim;

7. The total amount of previous payments
received by the Claimant; and

17.

8. The total amount due and unpaid to the
Claimant for labor, materials, or equipment
furnished as of the date of the Claim.

16.2 Claimant: An individual or entity having a
direct contract with the Contractor or with a
subcontractor of the Contractor to furnish labor,
materials, or equipment for use in the
performance of the Construction Contract. The
term Claimant also includes any individual or
entity that has rightfully asserted a claim under
an applicable mechanic’s lien or similar statute
against the real property upon which the
Project is located. The intent of this Bond shall
be to include without limitation in the terms of
“labor, materials, or equipment” that part of the
water, gas, power, light, heat, oil, gasoline,
telephone service, or rental equipment used in
the Construction Contract, architectural and
engineering services required for performance
of the work of the Contractor and the
Contractor’s subcontractors, and all other items
for which a mechanic’s lien may be asserted in
the jurisdiction where the labor, materials, or
equipment were furnished.

16.3 Construction Contract: The agreement
between the Owner and Contractor identified
on the cover page, including all Contract
Documents and all changes made to the
agreement and the Contract Documents.

16.4 Owner Default: Failure of the Owner, which
has not been remedied or waived, to pay the
Contractor as required under the Construction
Contract or to perform and complete or comply
with the other material terms of the
Construction Contract.

16.5 Contract Documents: All the documents that
comprise the agreement between the Owner
and Contractor.

If this Bond is issued for an agreement between a
contractor and subcontractor, the term Contractor in
this Bond shall be deemed to be Subcontractor and
the term Owner shall be deemed to be Contractor.

18. Modifications to this Bond are as follows:

EJCDC® C-615, Payment Bond
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Contractor's Application for Payment No.|

ENGINEERS JOINT CONTRACT Application Application Date:
DOCUMENTS COMMITTEE .

Period:
To From (Contractor): Via (Engineer):
(Owner):
Project: Contract:

Owner's Contract No.: Contractor's Project No.:

Engineer's Project No.:

Application For Payment
Change Order Summary

Approved Change Orders

Number Additions Deductions

TOTALS

NET CHANGE BY
CHANGE ORDERS|

Contractor's Certification

The undersigned Contractor certifies, to the best of its knowledge, the following:

(1) All previous progress payments received from Owner on account of Work done under the Contract
have been applied on account to discharge Contractor's legitimate obligations incurred in connection with
the Work covered by prior Applications for Payment;

(2) Title to all Work, materials and equipment incorporated in said Work, or otherwise listed in or
covered by this Application for Payment, will pass to Owner at time of payment free and clear of all
Liens, security interests, and encumbrances (except such as are covered by a bond acceptable to Owner
indemnifying Owner against any such Liens, security interest, or encumbrances); and

(3) All the Work covered by this Application for Payment is in accordance with the Contract Documents
and is not defective.

Contractor Signature

By: Date:

B oW N P

5

. ORIGINAL CONTRACT PRICE........cccooiiiiiiiiiiiiscccces $
. Net change by Change Order $
. Current Contract Price (Line 1 2)......ccccovniiieninceeesneees $
. TOTAL COMPLETED AND STORED TO DATE
(Column F total on Progress EStIMates)...........cooveveeennniniecreininninns $
. RETAINAGE:
a. X Work Completed.......... $
b. X Stored Material............ $
c. Total Retainage (Line 5.a + Line 5.b).......c.cccccvvvinncnne $
. AMOUNT ELIGIBLE TO DATE (Line 4 - Line 5.C)....cccceuvvrevvuvurnnnnns $
. LESS PREVIOUS PAYMENTS (Line 6 from prior Application)......... $
. AMOUNT DUE THIS APPLICATION. ..o $
. BALANCE TO FINISH, PLUS RETAINAGE
(Column G total on Progress Estimates + Line 5.c above)...........c.ccc.e... $

Payment of: $
(Line 8 or other - attach explanation of the other amount)
is recommended by:
(Engineer) (Date)
Payment of: $

(Line 8 or other - attach explanation of the other amount)

is approved by:

(Owner) (Date)

Approved by:

Funding or Financing Entity (if applicable) (Date)

EJCDC® C-620 Contractor's Application for Payment
© 2013 National Society of Professional Engineers for EJCDC. All rights reserved.
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Progress Estimate - Unit Price Work Contractor's Application

For (Contract): Application Number:
Application Period: Application Date:
A B C D E F
ftem Contract Information Estimated | Value of Work . Total Completed -
It Total Val Quantity Installed to Materials Presently and Stored to Date % Balance to Finish
. - em . - otal Value :
Stored (not in C F/B B-F
Bid Item No. Description Quantity Units | Unit Price of ltem (5) Installed Date ( ) D+E) (F/B) (B-F)

Totals

EJCDC® C-620 Contractor's Application for Payment
© 2013 National Society of Professional Engineers for EJCDC. All rights reserved.
Page 2 of 3



Stored Material Summary

Contractor's Application

For (Contract):

Application Number:

Application Period:

Application Date:

A B C D E
Bid Submittal No. Stored Previously
Item Su;_)pller (\.N.'m . Storage Description of Materials or Equipment Stored !Date Placed Amount Ar_nount Stored
No. Invoice No. [ Specification Location into Storage ©) this Month ($)
) Section No.) (Month/Year)

F G
Subtotal Amount -
Completed and Incorporated in Work Materials Remaining
Stored to Date | Date (Month/[  Amount in Storage ($)
(D +E) Year) $) (D+E-F)

Totals

EJCDC® C-620 Contractor's Application for Payment
© 2013 National Society of Professional Engineers for EJCDC. All rights reserved.
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CERTIFICATE OF SUBSTANTIAL COMPLETION

Owner: The County of El Paso Owner's Contract No.:
Contractor: Contractor’s Project No.:
Engineer: Moreno Cardenas, Inc. Engineer's Project No.: 16-125
Project: Hillcrest Center Water Improvements Contract Name:

Project (Phase I)

This [preliminary] [final] Certificate of Substantial Completion applies to:

]  AllWork [] The following specified portions of the Work:

Date of Substantial Completion

The Work to which this Certificate applies has been inspected by authorized representatives of Owner,
Contractor, and Engineer, and found to be substantially complete. The Date of Substantial Completion of the
Work or portion thereof designated above is hereby established, subject to the provisions of the Contract
pertaining to Substantial Completion. The date of Substantial Completion in the final Certificate of Substantial
Completion marks the commencement of the contractual correction period and applicable warranties required
by the Contract.

A punch list of items to be completed or corrected is attached to this Certificate. This list may not be all-
inclusive, and the failure to include any items on such list does not alter the responsibility of the Contractor to
complete all Work in accordance with the Contract.

The responsibilities between Owner and Contractor for security, operation, safety, maintenance, heat, utilities,
insurance, and warranties upon Owner's use or occupancy of the Work shall be as provided in the Contract,
except as amended as follows:

Amendments to Owner's

responsibilities: [ ] None
[ ]As follows
Amendments to
Contractor's
responsibilities: [ ] None

[ ]As follows:
The following documents are attached to and made a part of this Certificate: [punch list; others]

This Certificate does not constitute an acceptance of Work not in accordance with the Contract Documents, nor
is it a release of Contractor's obligation to complete the Work in accordance with the Contract.

EXECUTED BY ENGINEER: RECEIVED: RECEIVED:
By: By: By:
(Authorized signature) Owner (Authorized Signature) Contractor (Authorized Signature)
Title: Project Manager Title: Title:
Date: Date: Date:

EJCDC® C-625, Certificate of Substantial Completion.
Prepared and published 2013 by the Engineers Joint Contract Documents Committee.
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Form Approved
USDA
Form RD 400-6 OMB No. 0575-0018

(Rev.12-09) COMPLIANCE STATEMENT

This statement relates to a proposed contract with

(Name of borrower or grantee)

who expects to finance the contract with assistance from either the Rural Housing Service (RHS),
Rural Business-Cooperative Service (RBS), or the Rural Utilities Service (RUS) or their successor
agencies, United States Department of Agriculture (whether by aloan, grant, loan insurance,
guarantee, or other form of financial assistance). | am the undersigned bidder or prospective
contractor, | represent that:

1. | [] have, [] havenot, participated in a previous contract or subcontract subject to Executive
Order 11246 (regarding equal employment opportunity) or a preceding similar Executive Order.

2. If | have participated in such a contract or subcontract,| [] have, [] havenot, filed all
compliance reports that have been required to file in connection with the contract or subcontract.

O ifthe proposed contract is for $50,000 or more: or [ ifthe proposed nonconstruction
contract is for $50,000 or more and | have 50 or more employees, | aso represent that:

3. 1 [ have[] havenot previously had contracts subject to the written affirmative action
programs requirements of the Secretary of Labor.

4. If | have participated in such a contract or subcontract, [_] | have, [ ] have not devel oped and
placed on file at each establishment affirmative action programs as required by the rules and
regulations of the Secretary of Labor.

| understand that if | have failed to file any compliance reports that have been required of me, | am not
eligible and will not be eligible to have my bid considered or to enter into the proposed contract unless
and until | make an arrangement regarding such reports that is satisfactory to either the RHS, RBS or RUS,
or to the office where the reports are required to be filed.

| also certify that | do not maintain or provide for my employees any segregated facilities at any of my
establishments, and that | do not permit my employees to perform their services at any location, under my
control, where segregated facilities are maintained. | certify further that | will not maintain or provide for

my employees any segregated facilities at any of my establishments, and that | will not permit my employees
to perform their services at any location, under my control, where segregated facilities are maintained. |

agree that a breach of this certification is aviolation of the Equal Opportunity clause in my contract. As

used in this certification, the term "segregated facilities" means any waiting rooms, work areas, restrooms

and wash rooms, restaurants and other eating areas time clocks, locker rooms and other storage or dressing
areas, parking lots, drinking fountains, recreation or entertainment areas, transportation, and housing facilities
provided for employees which are segregated by explicit directive or are in fact segregated on the basis of
race, creed, color, or national origin, because of habit, local custom, or otherwise. | further agree that

(except where | have obtained identical certifications for proposed subcontractors for specific time periods)

| will obtain identical certifications from proposed subcontractors prior to the award of subcontracts exceeding
$10,000 which are not exempt from the provisions of the Equal Opportunity clause; that | will retain such
certificationsin my files; and that | will forward the following notice to such proposed subcontractors (except
where the proposed subcontractors have submitted identical certifications for specific time periods):

According to the Paperwork Reduction Act of 1995, an agency may not conduct or sponsor, and a person is not required to respond to a collection of information
unlessit displays the valid OMB control number. The valid OMB control number for thisinformation collection is 0575-0018. The time required to complete this
information collection is estimated to average 10 minutes per response, including the time for reviewing instructions, searching existing data sources, gathering
and maintaining the data needed, and completing and reviewing the collection of information.

Position 6 RD 400-6 (Rev. 12-09)



NOTICE TO PROSPECTIVE SUBCONTRACTORS OF REQUIREMENTS FOR
CERTIFICATIONS OF NON-SEGREGATED FACILITIES

A certification of Nonsegregated Facilities, as required by the May 9, 1967, order (32F.R. 7439, may 19, 1967) on
Elimination of Segregated Facilities, by the Secretary of Labor, must be submitted prior to the award of a subcontract
exceeding $ 10,000 which is not exempt from the provisions of the Equal Opportunity clause. The certification may be
submitted either for each subcontract or for all subcontracts during aperiod (i.e., quarterly, semiannually, or annually).

NOTE: The penalty for making false statementsin offersis prescribed in 18 U.S.C. 1001.

DATE

(Sgnature of Bidder or Prospective Contractor)

Address (including Zip Code)



This form is available electronically. OMB Control No. 0505-0027
Expiration Date: 04/30/2022

l__J_S DA Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion ~ AD-1048
= | Lower Tier Covered Transactions

The following statement is made in accordance with the Privacy Act of 1974 (5 U.S.C. § 552a, as amended). This certification is required by the regulations
implementing Executive Order 12549, Debarment and Suspension, and 2 C.F.R. 8§ 180.300, 180.335, Participants' responsibilities. The regulations were
amended and published on August 31, 2005, in 70 Fed. Reg. 51865-51880. Copies of the regulations may be obtained by contacting the Department of
Agriculture agency offering the proposed covered transaction.

According to the Paperwork Reduction Act of 1995 an agency may not conduct or sponsor, and a person is not required to respond to a collection of
information unless it displays a valid OMB control number. The valid OMB control number for this information collection is 0505-0027. The time required to
complete this information collection is estimated to average 15 minutes per response, including the time for reviewing instructions, searching existing data
sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. The provisions of appropriate criminal,
civil, fraud, privacy, and other statutes may be applicable to the information provided.

(Read instructions on page two before completing certification.)

A. The prospective lower tier participant certifies, by submission of this proposal, that neither it nor its principals is presently
debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this
transaction by any Federal department or agency;

B. Where the prospective lower tier participant is unable to certify to any of the statements in this certification, such
prospective participant shall attach an explanation to this proposal.

ORGANIZATION NAME PR/AWARD NUMBER OR PROJECT NAME

NAME(S) AND TITLE(S) OF AUTHORIZED REPRESENTATIVE(S)

SIGNATURE(S) DATE

In accordance with Federal civil rights law and U.S. Department of Agriculture (USDA) civil rights regulations and policies, the USDA, its agencies, offices, and employees, and
institutions participating in or administering USDA programs are prohibited from discriminating based on race, color, national origin, religion, sex, gender identity (including gender
expression), sexual orientation, disability, age, marital status, family/parental status, income derived from a public assistance program, political beliefs, or reprisal or retaliation for prior
civil rights activity, in any program or activity conducted or funded by USDA (not all bases apply to all programs). Remedies and complaint filing deadlines vary by program or
incident.

Persons with disabilities who require alternative means of communication for program information (e.g., Braille, large print, audiotape, American Sign Language, etc.) should contact
the responsible agency or USDA's TARGET Center at (202) 720-2600 (voice and TTY) or contact USDA through the Federal Relay Service at (800) 877-8339. Additionally, program
information may be made available in languages other than English.

To file a program discrimination complaint, complete the USDA Program Discrimination Complaint Form, AD-3027, found online at How to File a Program Discrimination Complaint
(https://www.ascr.usda.gov/filing-program-discrimination-complaint-usda-customer) and at any USDA office or write a letter addressed to USDA and provide in the letter all of the
information requested in the form. To request a copy of the complaint form, call (866) 632-9992. Submit your completed form or letter to USDA by: (1) mail: U.S. Department of
Agriculture, Office of the Assistant Secretary for Civil Rights, 1400 Independence Avenue, SW, Washington, D.C. 20250-9410; (2) fax: (202) 690-7442.



https://www.ascr.usda.gov/filing-program-discrimination-complaint-usda-customer
https://www.ascr.usda.gov/filing-program-discrimination-complaint-usda-customer

Instructions for Certification

(1) By signing and submitting this form, the prospective lower tier participant is providing the certification set out on page 1 in
accordance with these instructions.

(2) The certification in this clause is a material representation of fact upon which reliance was placed when this transaction was
entered into. If it is later determined that the prospective lower tier participant knowingly rendered an erroneous certification, in
addition to other remedies available to the Federal Government, the department or agency with which this transaction originated
may pursue available remedies, including suspension or debarment.

(3) The prospective lower tier participant shall provide immediate written notice to the person(s) to which this proposal is submitted if
at any time the prospective lower tier participant learns that its certification was erroneous when submitted or has become
erroneous by reason of changed circumstances.

(4) The terms "covered transaction," "debarred,” "suspended," "ineligible," "lower tier covered transaction," "participant,” "person,"
"primary covered transaction," "principal,” "proposal,” and "voluntarily excluded," as used in this clause, have the meanings set out
in the Definitions and Coverage sections of the rules implementing Executive Order 12549, at 2 C.F.R. Parts 180 and 417. You
may contact the department or agency to which this proposal is being submitted for assistance in obtaining a copy of those
regulations.

(5) The prospective lower tier participant agrees by submitting this form that, should the proposed covered transaction be entered into,
it shall not knowingly enter into any lower tier covered transaction with a person who is debarred, suspended, declared ineligible,
or voluntarily excluded from participation in this covered transaction, unless authorized by the department or agency with which
this transaction originated.

(6) The prospective lower tier participant further agrees by submitting this form that it will include this clause titled "Certification
Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion - Lower Tier Covered Transactions," without
modification, in all lower tier covered transactions and in all solicitations for lower tier covered transactions.

(7) A participant in a covered transaction may rely upon a certification of a prospective participant in a lower tier covered transaction
that is not debarred, suspended, ineligible, or voluntarily excluded from the covered transaction, unless it knows that the
certification is erroneous. A participant may decide the method and frequency by which it determines the eligibility of its
principals. Each participant may, but is not required to, check the System for Award Management (SAM) database.

(8) Nothing contained in the foregoing shall be construed to require establishment of a system of records to render in good faith the
certification required by this clause. The knowledge and information of a participant is not required to exceed that which is
normally possessed by a prudent person in the ordinary course of business dealings.

(9) Except for transactions authorized under paragraph (5) of these instructions, if a participant in a covered transaction knowingly
enters into a lower tier covered transaction with a person who is suspended, debarred, ineligible, or voluntarily excluded from
participation in this transaction, in addition to other remedies available to the Federal Government, the department or agency with
which this transaction originated may pursue available remedies, including suspension and/or debarment.

Form AD-1048 (REV 12/18)
Page 2 of 2



STANDARD GENERAL CONDITIONS OF THE
CONSTRUCTION CONTRACT
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ARTICLE 1 — DEFINITIONS AND TERMINOLOGY

1.01  Defined Terms

A.

Wherever used in the Bidding Requirements or Contract Documents, a term printed with
initial capital letters, including the term’s singular and plural forms, will have the meaning
indicated in the definitions below. In addition to terms specifically defined, terms with
initial capital letters in the Contract Documents include references to identified articles and
paragraphs, and the titles of other documents or forms.

1.

10.

Addenda—Written or graphic instruments issued prior to the opening of Bids which
clarify, correct, or change the Bidding Requirements or the proposed Contract
Documents.

Agreement—The written instrument, executed by Owner and Contractor, that sets
forth the Contract Price and Contract Times, identifies the parties and the Engineer,
and designates the specific items that are Contract Documents.

Application for Payment—The form acceptable to Engineer which is to be used by
Contractor during the course of the Work in requesting progress or final payments and
which is to be accompanied by such supporting documentation as is required by the
Contract Documents.

Bid—The offer of a Bidder submitted on the prescribed form setting forth the prices
for the Work to be performed.

Bidder—An individual or entity that submits a Bid to Owner.

Bidding Documents—The Bidding Requirements, the proposed Contract Documents,
and all Addenda.

Bidding Requirements—The advertisement or invitation to bid, Instructions to Bidders,
Bid Bond or other Bid security, if any, the Bid Form, and the Bid with any attachments.

Change Order—A document which is signed by Contractor and Owner and authorizes
an addition, deletion, or revision in the Work or an adjustment in the Contract Price or
the Contract Times, or other revision to the Contract, issued on or after the Effective
Date of the Contract.

Change Proposal—A written request by Contractor, duly submitted in compliance with
the procedural requirements set forth herein, seeking an adjustment in Contract Price
or Contract Times, or both; contesting an initial decision by Engineer concerning the
requirements of the Contract Documents or the acceptability of Work under the
Contract Documents; challenging a set-off against payments due; or seeking other
relief with respect to the terms of the Contract.

Claim—(a) A demand or assertion by Owner directly to Contractor, duly submitted in
compliance with the procedural requirements set forth herein: seeking an adjustment
of Contract Price or Contract Times, or both; contesting an initial decision by Engineer
concerning the requirements of the Contract Documents or the acceptability of Work
under the Contract Documents; contesting Engineer’s decision regarding a Change
Proposal; seeking resolution of a contractual issue that Engineer has declined to
address; or seeking other relief with respect to the terms of the Contract; or (b) a
demand or assertion by Contractor directly to Owner, duly submitted in compliance
with the procedural requirements set forth herein, contesting Engineer’s decision
regarding a Change Proposal; or seeking resolution of a contractual issue that Engineer
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11.

12.

13.

14.

15.

16.

17.
18.

19.

20.
21.

22.

23.

has declined to address. A demand for money or services by a third party is not a
Claim.

Constituent of Concern—Asbestos, petroleum, radioactive materials, polychlorinated
biphenyls (PCBs), hazardous waste, and any substance, product, waste, or other
material of any nature whatsoever that is or becomes listed, regulated, or addressed
pursuant to (a) the Comprehensive Environmental Response, Compensation and
Liability Act, 42 U.S.C. §§9601 et seq. (“CERCLA”); (b) the Hazardous Materials
Transportation Act, 49 U.S.C. §§5501 et seq.; (c) the Resource Conservation and
Recovery Act, 42 U.S.C. §§6901 et seq. (“RCRA”); (d) the Toxic Substances Control Act,
15 U.S.C. §82601 et seq.; (e) the Clean Water Act, 33 U.S.C. §§1251 et seq.; (f) the
Clean Air Act, 42 U.S.C. §§7401 et seq.; or (g) any other federal, state, or local statute,
law, rule, regulation, ordinance, resolution, code, order, or decree regulating, relating
to, or imposing liability or standards of conduct concerning, any hazardous, toxic, or
dangerous waste, substance, or material.

Contract—The entire and integrated written contract between the Owner and
Contractor concerning the Work.

Contract Documents—Those items so designated in the Agreement, and which
together comprise the Contract.

Contract Price—The money that Owner has agreed to pay Contractor for completion
of the Work in accordance with the Contract Documents. .

Contract Times—The number of days or the dates by which Contractor shall: (a)
achieve Milestones, if any; (b) achieve Substantial Completion; and (c) complete the
Work.

Contractor—The individual or entity with which Owner has contracted for
performance of the Work.

Cost of the Work—See Paragraph 13.01 for definition.

Drawings—The part of the Contract that graphically shows the scope, extent, and
character of the Work to be performed by Contractor.

Effective Date of the Contract—The date, indicated in the Agreement, on which the
Contract becomes effective.

Engineer—The individual or entity named as such in the Agreement.

Field Order—A written order issued by Engineer which requires minor changes in the
Work but does not change the Contract Price or the Contract Times.

Hazardous Environmental Condition—The presence at the Site of Constituents of
Concern in such quantities or circumstances that may present a danger to persons or
property exposed thereto. The presence at the Site of materials that are necessary for
the execution of the Work, or that are to be incorporated in the Work, and that are
controlled and contained pursuant to industry practices, Laws and Regulations, and
the requirements of the Contract, does not establish a Hazardous Environmental
Condition.

Laws and Regulations; Laws or Regulations—Any and all applicable laws, statutes,
rules, regulations, ordinances, codes, and orders of any and all governmental bodies,
agencies, authorities, and courts having jurisdiction.
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24,

25.

26.

27.

28.

29.

30.

31.

32.

33.

34,

35.

36.

Liens—Charges, security interests, or encumbrances upon Contract-related funds, real
property, or personal property.

Milestone—A principal event in the performance of the Work that the Contract
requires Contractor to achieve by an intermediate completion date or by a time prior
to Substantial Completion of all the Work.

Notice of Award—The written notice by Owner to a Bidder of Owner’s acceptance of
the Bid.

Notice to Proceed—A written notice by Owner to Contractor fixing the date on which
the Contract Times will commence to run and on which Contractor shall start to
perform the Work.

Owner—The individual or entity with which Contractor has contracted regarding the
Work, and which has agreed to pay Contractor for the performance of the Work,
pursuant to the terms of the Contract.

Progress Schedule—A schedule, prepared and maintained by Contractor, describing
the sequence and duration of the activities comprising the Contractor’s plan to
accomplish the Work within the Contract Times.

Project—The total undertaking to be accomplished for Owner by engineers,
contractors, and others, including planning, study, design, construction, testing,
commissioning, and start-up, and of which the Work to be performed under the
Contract Documents is a part.

Project Manual—The written documents prepared for, or made available for,
procuring and constructing the Work, including but not limited to the Bidding
Documents or other construction procurement documents, geotechnical and existing
conditions information, the Agreement, bond forms, General Conditions,
Supplementary Conditions, and Specifications. The contents of the Project Manual
may be bound in one or more volumes.

Resident Project Representative—The authorized representative of Engineer assigned
to assist Engineer at the Site. As used herein, the term Resident Project Representative
or “RPR” includes any assistants or field staff of Resident Project Representative.

Samples—Physical examples of materials, equipment, or workmanship that are
representative of some portion of the Work and that establish the standards by which
such portion of the Work will be judged.

Schedule of Submittals—A schedule, prepared and maintained by Contractor, of
required submittals and the time requirements for Engineer’s review of the submittals
and the performance of related construction activities.

Schedule of Values—A schedule, prepared and maintained by Contractor, allocating
portions of the Contract Price to various portions of the Work and used as the basis for
reviewing Contractor’s Applications for Payment.

Shop Drawings—All drawings, diagrams, illustrations, schedules, and other data or
information that are specifically prepared or assembled by or for Contractor and
submitted by Contractor to illustrate some portion of the Work. Shop Drawings,
whether approved or not, are not Drawings and are not Contract Documents.
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37.

38.

39.

40.

41.

42.

43,

44,

45.

46.
47.

Site—Lands or areas indicated in the Contract Documents as being furnished by Owner
upon which the Work is to be performed, including rights-of-way and easements, and
such other lands furnished by Owner which are designated for the use of Contractor.

Specifications—The part of the Contract that consists of written requirements for
materials, equipment, systems, standards, and workmanship as applied to the Work,
and certain administrative requirements and procedural matters applicable to the
Work.

Subcontractor—An individual or entity having a direct contract with Contractor or with
any other Subcontractor for the performance of a part of the Work.

Substantial Completion—The time at which the Work (or a specified part thereof) has
progressed to the point where, in the opinion of Engineer, the Work (or a specified
part thereof) is sufficiently complete, in accordance with the Contract Documents, so
that the Work (or a specified part thereof) can be utilized for the purposes for which it
is intended. The terms “substantially complete” and “substantially completed” as
applied to all or part of the Work refer to Substantial Completion thereof.

Successful Bidder—The Bidder whose Bid the Owner accepts, and to which the Owner
makes an award of contract, subject to stated conditions.

Supplementary Conditions—The part of the Contract that amends or supplements
these General Conditions.

Supplier—A manufacturer, fabricator, supplier, distributor, materialman, or vendor
having a direct contract with Contractor or with any Subcontractor to furnish materials
or equipment to be incorporated in the Work by Contractor or a Subcontractor.

Technical Data—Those items expressly identified as Technical Data in the
Supplementary Conditions, with respect to either (a) subsurface conditions at the Site,
or physical conditions relating to existing surface or subsurface structures at the Site
(except Underground Facilities) or (b) Hazardous Environmental Conditions at the Site.
If no such express identifications of Technical Data have been made with respect to
conditions at the Site, then the data contained in boring logs, recorded measurements
of subsurface water levels, laboratory test results, and other factual, objective
information regarding conditions at the Site that are set forth in any geotechnical or
environmental report prepared for the Project and made available to Contractor are
hereby defined as Technical Data with respect to conditions at the Site under
Paragraphs 5.03, 5.04, and 5.06.

Underground Facilities—All underground pipelines, conduits, ducts, cables, wires,
manholes, vaults, tanks, tunnels, or other such facilities or attachments, and any
encasements containing such facilities, including but not limited to those that convey
electricity, gases, steam, liquid petroleum products, telephone or other
communications, fiber optic transmissions, cable television, water, wastewater, storm
water, other liquids or chemicals, or traffic or other control systems.

Unit Price Work—Work to be paid for on the basis of unit prices.

Work—The entire construction or the various separately identifiable parts thereof
required to be provided under the Contract Documents. Work includes and is the
result of performing or providing all labor, services, and documentation necessary to
produce such construction; furnishing, installing, and incorporating all materials and
equipment into such construction; and may include related services such as testing,
start-up, and commissioning, all as required by the Contract Documents.
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48. Work Change Directive—A written directive to Contractor issued on or after the
Effective Date of the Contract, signed by Owner and recommended by Engineer,
ordering an addition, deletion, or revision in the Work.

1.02  Terminology

A

E.

The words and terms discussed in the following paragraphs are not defined but, when used
in the Bidding Requirements or Contract Documents, have the indicated meaning.

Intent of Certain Terms or Adjectives:

1. The Contract Documents include the terms “as allowed,” “as approved,” “as ordered,”
“as directed” or terms of like effect or import to authorize an exercise of professional
judgment by Engineer. In addition, the adjectives “reasonable,” “suitable,”
“acceptable,” “proper,” “satisfactory,” or adjectives of like effect or import are used to
describe an action or determination of Engineer as to the Work. It is intended that
such exercise of professional judgment, action, or determination will be solely to
evaluate, in general, the Work for compliance with the information in the Contract
Documents and with the design concept of the Project as a functioning whole as
shown or indicated in the Contract Documents (unless there is a specific statement
indicating otherwise). The use of any such term or adjective is not intended to and
shall not be effective to assign to Engineer any duty or authority to supervise or direct
the performance of the Work, or any duty or authority to undertake responsibility
contrary to the provisions of Article 10 or any other provision of the Contract
Documents.

Day:

1. The word “day” means a calendar day of 24 hours measured from midnight to the next
midnight.

Defective:

1. The word “defective,” when modifying the word “Work,” refers to Work that is
unsatisfactory, faulty, or deficient in that it:

a. does not conform to the Contract Documents; or

b. does not meet the requirements of any applicable inspection, reference standard,
test, or approval referred to in the Contract Documents; or

c. has been damaged prior to Engineer’s recommendation of final payment (unless
responsibility for the protection thereof has been assumed by Owner at
Substantial Completion in accordance with Paragraph 15.03 or 15.04).

Furnish, Install, Perform, Provide:

1. The word “furnish,” when used in connection with services, materials, or equipment,
shall mean to supply and deliver said services, materials, or equipment to the Site (or
some other specified location) ready for use or installation and in usable or operable
condition.

2. The word “install,” when used in connection with services, materials, or equipment,
shall mean to put into use or place in final position said services, materials, or
equipment complete and ready for intended use.
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F.

3. The words “perform” or “provide,” when used in connection with services, materials,
or equipment, shall mean to furnish and install said services, materials, or equipment
complete and ready for intended use.

4. If the Contract Documents establish an obligation of Contractor with respect to
specific services, materials, or equipment, but do not expressly use any of the four
words “furnish,” “install,” “perform,” or “provide,” then Contractor shall furnish and
install said services, materials, or equipment complete and ready for intended use.

Unless stated otherwise in the Contract Documents, words or phrases that have a well-
known technical or construction industry or trade meaning are used in the Contract
Documents in accordance with such recognized meaning.

ARTICLE 2 — PRELIMINARY MATTERS

2.01  Delivery of Bonds and Evidence of Insurance

A

Bonds: When Contractor delivers the executed counterparts of the Agreement to Owner,
Contractor shall also deliver to Owner such bonds as Contractor may be required to furnish.

Evidence of Contractor’s Insurance: When Contractor delivers the executed counterparts of
the Agreement to Owner, Contractor shall also deliver to Owner, with copies to each
named insured and additional insured (as identified in the Supplementary Conditions or
elsewhere in the Contract), the certificates and other evidence of insurance required to be
provided by Contractor in accordance with Article 6.

Evidence of Owner’s Insurance: After receipt of the executed counterparts of the
Agreement and all required bonds and insurance documentation, Owner shall promptly
deliver to Contractor, with copies to each named insured and additional insured (as
identified in the Supplementary Conditions or otherwise), the certificates and other
evidence of insurance required to be provided by Owner under Article 6.

2.02  Copies of Documents

A.

Owner shall furnish to Contractor four printed copies of the Contract (including one fully
executed counterpart of the Agreement), and one copy in electronic portable document
format (PDF). Additional printed copies will be furnished upon request at the cost of
reproduction.

Owner shall maintain and safeguard at least one original printed record version of the
Contract, including Drawings and Specifications signed and sealed by Engineer and other
design professionals. Owner shall make such original printed record version of the Contract
available to Contractor for review. Owner may delegate the responsibilities under this
provision to Engineer.

2.03 Before Starting Construction

A.

Preliminary Schedules: Within 10 days after the Effective Date of the Contract (or as
otherwise specifically required by the Contract Documents), Contractor shall submit to
Engineer for timely review:

1. a preliminary Progress Schedule indicating the times (numbers of days or dates) for
starting and completing the various stages of the Work, including any Milestones
specified in the Contract;

2. apreliminary Schedule of Submittals; and
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3. a preliminary Schedule of Values for all of the Work which includes quantities and
prices of items which when added together equal the Contract Price and subdivides
the Work into component parts in sufficient detail to serve as the basis for progress
payments during performance of the Work. Such prices will include an appropriate
amount of overhead and profit applicable to each item of Work.

2.04  Preconstruction Conference; Designation of Authorized Representatives

A

Before any Work at the Site is started, a conference attended by Owner, Contractor,
Engineer, and others as appropriate will be held to establish a working understanding
among the parties as to the Work and to discuss the schedules referred to in Paragraph
2.03.A, procedures for handling Shop Drawings, Samples, and other submittals, processing
Applications for Payment, electronic or digital transmittals, and maintaining required
records.

At this conference Owner and Contractor each shall designate, in writing, a specific
individual to act as its authorized representative with respect to the services and
responsibilities under the Contract. Such individuals shall have the authority to transmit
and receive information, render decisions relative to the Contract, and otherwise act on
behalf of each respective party.

2.05 |Initial Acceptance of Schedules

A.

At least 10 days before submission of the first Application for Payment a conference,
attended by Contractor, Engineer, and others as appropriate, will be held to review for
acceptability to Engineer as provided below the schedules submitted in accordance with
Paragraph 2.03.A. Contractor shall have an additional 10 days to make corrections and
adjustments and to complete and resubmit the schedules. No progress payment shall be
made to Contractor until acceptable schedules are submitted to Engineer.

1. The Progress Schedule will be acceptable to Engineer if it provides an orderly
progression of the Work to completion within the Contract Times. Such acceptance
will not impose on Engineer responsibility for the Progress Schedule, for sequencing,
scheduling, or progress of the Work, nor interfere with or relieve Contractor from
Contractor’s full responsibility therefor.

2. Contractor’s Schedule of Submittals will be acceptable to Engineer if it provides a
workable arrangement for reviewing and processing the required submittals.

3. Contractor’s Schedule of Values will be acceptable to Engineer as to form and
substance if it provides a reasonable allocation of the Contract Price to the component
parts of the Work.

2.06  Electronic Transmittals

A.

Except as otherwise stated elsewhere in the Contract, the Owner, Engineer, and Contractor
may transmit, and shall accept, Project-related correspondence, text, data, documents,
drawings, information, and graphics, including but not limited to Shop Drawings and other
submittals, in electronic media or digital format, either directly, or through access to a
secure Project website.

If the Contract does not establish protocols for electronic or digital transmittals, then
Owner, Engineer, and Contractor shall jointly develop such protocols.

When transmitting items in electronic media or digital format, the transmitting party makes
no representations as to long term compatibility, usability, or readability of the items
resulting from the recipient’s use of software application packages, operating systems, or
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computer hardware differing from those used in the drafting or transmittal of the items, or
from those established in applicable transmittal protocols.

ARTICLE 3 — DOCUMENTS: INTENT, REQUIREMENTS, REUSE

3.01

3.02

3.03

Intent

A. The Contract Documents are complementary; what is required by one is as binding as if
required by all.

B. It is the intent of the Contract Documents to describe a functionally complete project (or
part thereof) to be constructed in accordance with the Contract Documents.

C. Unless otherwise stated in the Contract Documents, if there is a discrepancy between the
electronic or digital versions of the Contract Documents (including any printed copies
derived from such electronic or digital versions) and the printed record version, the printed
record version shall govern.

D. The Contract supersedes prior negotiations, representations, and agreements, whether
written or oral.

E. Engineer will issue clarifications and interpretations of the Contract Documents as provided

herein.

Reference Standards

A.

Standards Specifications, Codes, Laws and Regulations

1. Reference in the Contract Documents to standard specifications, manuals, reference
standards, or codes of any technical society, organization, or association, or to Laws or
Regulations, whether such reference be specific or by implication, shall mean the
standard specification, manual, reference standard, code, or Laws or Regulations in
effect at the time of opening of Bids (or on the Effective Date of the Contract if there
were no Bids), except as may be otherwise specifically stated in the Contract
Documents.

2. No provision of any such standard specification, manual, reference standard, or code,
or any instruction of a Supplier, shall be effective to change the duties or
responsibilities of Owner, Contractor, or Engineer, or any of their subcontractors,
consultants, agents, or employees, from those set forth in the part of the Contract
Documents prepared by or for Engineer. No such provision or instruction shall be
effective to assign to Owner, Engineer, or any of their officers, directors, members,
partners, employees, agents, consultants, or subcontractors, any duty or authority to
supervise or direct the performance of the Work or any duty or authority to undertake
responsibility inconsistent with the provisions of the part of the Contract Documents
prepared by or for Engineer.

Reporting and Resolving Discrepancies

A.

Reporting Discrepancies:

1. Contractor’s Verification of Figures and Field Measurements: Before undertaking each
part of the Work, Contractor shall carefully study the Contract Documents, and check
and verify pertinent figures and dimensions therein, particularly with respect to
applicable field measurements. Contractor shall promptly report in writing to Engineer
any conflict, error, ambiguity, or discrepancy that Contractor discovers, or has actual
knowledge of, and shall not proceed with any Work affected thereby until the conflict,
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B.

error, ambiguity, or discrepancy is resolved, by a clarification or interpretation by
Engineer, or by an amendment or supplement to the Contract Documents issued
pursuant to Paragraph 11.01.

2. Contractor’s Review of Contract Documents: If, before or during the performance of
the Work, Contractor discovers any conflict, error, ambiguity, or discrepancy within
the Contract Documents, or between the Contract Documents and (a) any applicable
Law or Regulation, (b) actual field conditions, (c) any standard specification, manual,
reference standard, or code, or (d) any instruction of any Supplier, then Contractor
shall promptly report it to Engineer in writing. Contractor shall not proceed with the
Work affected thereby (except in an emergency as required by Paragraph 7.15) until
the conflict, error, ambiguity, or discrepancy is resolved, by a clarification or
interpretation by Engineer, or by an amendment or supplement to the Contract
Documents issued pursuant to Paragraph 11.01.

3. Contractor shall not be liable to Owner or Engineer for failure to report any conflict,
error, ambiguity, or discrepancy in the Contract Documents unless Contractor had
actual knowledge thereof.

Resolving Discrepancies:

1. Except as may be otherwise specifically stated in the Contract Documents, the
provisions of the part of the Contract Documents prepared by or for Engineer shall
take precedence in resolving any conflict, error, ambiguity, or discrepancy between
such provisions of the Contract Documents and:

a. the provisions of any standard specification, manual, reference standard, or code,
or the instruction of any Supplier (whether or not specifically incorporated by
reference as a Contract Document); or

b. the provisions of any Laws or Regulations applicable to the performance of the
Work (unless such an interpretation of the provisions of the Contract Documents
would result in violation of such Law or Regulation).

3.04  Requirements of the Contract Documents

A.

During the performance of the Work and until final payment, Contractor and Owner shall
submit to the Engineer all matters in question concerning the requirements of the Contract
Documents (sometimes referred to as requests for information or interpretation—RFls), or
relating to the acceptability of the Work under the Contract Documents, as soon as possible
after such matters arise. Engineer will be the initial interpreter of the requirements of the
Contract Documents, and judge of the acceptability of the Work thereunder.

Engineer will, with reasonable promptness, render a written clarification, interpretation, or
decision on the issue submitted, or initiate an amendment or supplement to the Contract
Documents. Engineer’s written clarification, interpretation, or decision will be final and
binding on Contractor, unless it appeals by submitting a Change Proposal, and on Owner,
unless it appeals by filing a Claim.

If a submitted matter in question concerns terms and conditions of the Contract
Documents that do not involve (1) the performance or acceptability of the Work under the
Contract Documents, (2) the design (as set forth in the Drawings, Specifications, or
otherwise), or (3) other engineering or technical matters, then Engineer will promptly give
written notice to Owner and Contractor that Engineer is unable to provide a decision or
interpretation. If Owner and Contractor are unable to agree on resolution of such a matter
in question, either party may pursue resolution as provided in Article 12.
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3.05 Reuse of Documents

A.

Contractor and its Subcontractors and Suppliers shall not:

1. have or acquire any title to or ownership rights in any of the Drawings, Specifications,
or other documents (or copies of any thereof) prepared by or bearing the seal of
Engineer or its consultants, including electronic media editions, or reuse any such
Drawings, Specifications, other documents, or copies thereof on extensions of the
Project or any other project without written consent of Owner and Engineer and
specific written verification or adaptation by Engineer; or

2. have or acquire any title or ownership rights in any other Contract Documents, reuse
any such Contract Documents for any purpose without Owner’s express written
consent, or violate any copyrights pertaining to such Contract Documents.

The prohibitions of this Paragraph 3.05 will survive final payment, or termination of the
Contract. Nothing herein shall preclude Contractor from retaining copies of the Contract
Documents for record purposes.

ARTICLE 4 - COMMENCEMENT AND PROGRESS OF THE WORK

4.01 Commencement of Contract Times; Notice to Proceed

A.

The Contract Times will commence to run on the thirtieth day after the Effective Date of
the Contract or, if a Notice to Proceed is given, on the day indicated in the Notice to
Proceed. A Notice to Proceed may be given at any time within 30 days after the Effective
Date of the Contract. In no event will the Contract Times commence to run later than the
sixtieth day after the day of Bid opening or the thirtieth day after the Effective Date of the
Contract, whichever date is earlier.

4.02  Starting the Work

A.

Contractor shall start to perform the Work on the date when the Contract Times
commence to run. No Work shall be done at the Site prior to such date.

4.03  Reference Points

A.

Owner shall provide engineering surveys to establish reference points for construction
which in Engineer’s judgment are necessary to enable Contractor to proceed with the
Work. Contractor shall be responsible for laying out the Work, shall protect and preserve
the established reference points and property monuments, and shall make no changes or
relocations without the prior written approval of Owner. Contractor shall report to
Engineer whenever any reference point or property monument is lost or destroyed or
requires relocation because of necessary changes in grades or locations, and shall be
responsible for the accurate replacement or relocation of such reference points or property
monuments by professionally qualified personnel.

4.04  Progress Schedule

A.

Contractor shall adhere to the Progress Schedule established in accordance with Paragraph
2.05 as it may be adjusted from time to time as provided below.

1. Contractor shall submit to Engineer for acceptance (to the extent indicated in
Paragraph 2.05) proposed adjustments in the Progress Schedule that will not result in
changing the Contract Times.

EJCDC® C-700, Standard General Conditions of the Construction Contract.
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved. Page 10 of 65



2. Proposed adjustments in the Progress Schedule that will change the Contract Times
shall be submitted in accordance with the requirements of Article 11.

Contractor shall carry on the Work and adhere to the Progress Schedule during all disputes
or disagreements with Owner. No Work shall be delayed or postponed pending resolution
of any disputes or disagreements, or during any appeal process, except as permitted by
Paragraph 16.04, or as Owner and Contractor may otherwise agree in writing.

4.05 Delays in Contractor’s Progress

A

If Owner, Engineer, or anyone for whom Owner is responsible, delays, disrupts, or
interferes with the performance or progress of the Work, then Contractor shall be entitled
to an equitable adjustment in the Contract Times and Contract Price. Contractor’s
entitlement to an adjustment of the Contract Times is conditioned on such adjustment
being essential to Contractor’s ability to complete the Work within the Contract Times.

Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for
delay, disruption, or interference caused by or within the control of Contractor. Delay,
disruption, and interference attributable to and within the control of a Subcontractor or
Supplier shall be deemed to be within the control of Contractor.

If Contractor’s performance or progress is delayed, disrupted, or interfered with by
unanticipated causes not the fault of and beyond the control of Owner, Contractor, and
those for which they are responsible, then Contractor shall be entitled to an equitable
adjustment in Contract Times. Contractor’s entitlement to an adjustment of the Contract
Times is conditioned on such adjustment being essential to Contractor’s ability to complete
the Work within the Contract Times. Such an adjustment shall be Contractor’s sole and
exclusive remedy for the delays, disruption, and interference described in this paragraph.
Causes of delay, disruption, or interference that may give rise to an adjustment in Contract
Times under this paragraph include but are not limited to the following:

1. severe and unavoidable natural catastrophes such as fires, floods, epidemics, and
earthquakes;

2. abnormal weather conditions;

3. acts or failures to act of utility owners (other than those performing other work at or
adjacent to the Site by arrangement with the Owner, as contemplated in Article 8);
and

4. acts of war or terrorism.

Delays, disruption, and interference to the performance or progress of the Work resulting
from the existence of a differing subsurface or physical condition, an Underground Facility
that was not shown or indicated by the Contract Documents, or not shown or indicated
with reasonable accuracy, and those resulting from Hazardous Environmental Conditions,
are governed by Article 5.

Paragraph 8.03 governs delays, disruption, and interference to the performance or
progress of the Work resulting from the performance of certain other work at or adjacent
to the Site.

Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for
any delay, disruption, or interference if such delay is concurrent with a delay, disruption, or
interference caused by or within the control of Contractor.
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G.

Contractor must submit any Change Proposal seeking an adjustment in Contract Price or
Contract Times under this paragraph within 30 days of the commencement of the delaying,
disrupting, or interfering event.

ARTICLE 5 — AVAILABILITY OF LANDS; SUBSURFACE AND PHYSICAL CONDITIONS; HAZARDOUS

ENVIRONMENTAL CONDITIONS
5.01 Availability of Lands
A. Owner shall furnish the Site. Owner shall notify Contractor of any encumbrances or

5.02

restrictions not of general application but specifically related to use of the Site with which
Contractor must comply in performing the Work.

Upon reasonable written request, Owner shall furnish Contractor with a current statement
of record legal title and legal description of the lands upon which permanent improvements
are to be made and Owner’s interest therein as necessary for giving notice of or filing a
mechanic’s or construction lien against such lands in accordance with applicable Laws and
Regulations.

Contractor shall provide for all additional lands and access thereto that may be required for
temporary construction facilities or storage of materials and equipment.

Use of Site and Other Areas

A.

Limitation on Use of Site and Other Areas:

1.

Contractor shall confine construction equipment, temporary construction facilities, the
storage of materials and equipment, and the operations of workers to the Site,
adjacent areas that Contractor has arranged to use through construction easements or
otherwise, and other adjacent areas permitted by Laws and Regulations, and shall not
unreasonably encumber the Site and such other adjacent areas with construction
equipment or other materials or equipment. Contractor shall assume full responsibility
for (a) damage to the Site; (b) damage to any such other adjacent areas used for
Contractor’s operations; (c) damage to any other adjacent land or areas; and (d) for
injuries and losses sustained by the owners or occupants of any such land or areas;
provided that such damage or injuries result from the performance of the Work or
from other actions or conduct of the Contractor or those for which Contractor is
responsible.

If a damage or injury claim is made by the owner or occupant of any such land or area
because of the performance of the Work, or because of other actions or conduct of
the Contractor or those for which Contractor is responsible, Contractor shall (a) take
immediate corrective or remedial action as required by Paragraph 7.12, or otherwise;
(b) promptly attempt to settle the claim as to all parties through negotiations with
such owner or occupant, or otherwise resolve the claim by arbitration or other dispute
resolution proceeding, or at law; and (c) to the fullest extent permitted by Laws and
Regulations, indemnify and hold harmless Owner and Engineer, and the officers,
directors, members, partners, employees, agents, consultants and subcontractors of
each and any of them from and against any such claim, and against all costs, losses,
and damages (including but not limited to all fees and charges of engineers, architects,
attorneys, and other professionals and all court or arbitration or other dispute
resolution costs) arising out of or relating to any claim or action, legal or equitable,
brought by any such owner or occupant against Owner, Engineer, or any other party
indemnified hereunder to the extent caused directly or indirectly, in whole or in part
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by, or based upon, Contractor’s performance of the Work, or because of other actions
or conduct of the Contractor or those for which Contractor is responsible.

B. Removal of Debris During Performance of the Work: During the progress of the Work the
Contractor shall keep the Site and other adjacent areas free from accumulations of waste
materials, rubbish, and other debris. Removal and disposal of such waste materials,
rubbish, and other debris shall conform to applicable Laws and Regulations.

C. Cleaning: Prior to Substantial Completion of the Work Contractor shall clean the Site and
the Work and make it ready for utilization by Owner. At the completion of the Work
Contractor shall remove from the Site and adjacent areas all tools, appliances, construction
equipment and machinery, and surplus materials and shall restore to original condition all
property not designated for alteration by the Contract Documents.

D. Loading of Structures: Contractor shall not load nor permit any part of any structure to be
loaded in any manner that will endanger the structure, nor shall Contractor subject any
part of the Work or adjacent structures or land to stresses or pressures that will endanger
them.

5.03  Subsurface and Physical Conditions
A. Reports and Drawings: The Supplementary Conditions identify:

1. those reports known to Owner of explorations and tests of subsurface conditions at or
adjacent to the Site;

2. those drawings known to Owner of physical conditions relating to existing surface or
subsurface structures at the Site (except Underground Facilities); and

3. Technical Data contained in such reports and drawings.

B. Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the
accuracy of the Technical Data expressly identified in the Supplementary Conditions with
respect to such reports and drawings, but such reports and drawings are not Contract
Documents. If no such express identification has been made, then Contractor may rely
upon the accuracy of the Technical Data (as defined in Article 1) contained in any
geotechnical or environmental report prepared for the Project and made available to
Contractor. Except for such reliance on Technical Data, Contractor may not rely upon or
make any claim against Owner or Engineer, or any of their officers, directors, members,
partners, employees, agents, consultants, or subcontractors, with respect to:

1. the completeness of such reports and drawings for Contractor’s purposes, including,
but not limited to, any aspects of the means, methods, techniques, sequences, and
procedures of construction to be employed by Contractor, and safety precautions and
programs incident thereto; or

2. other data, interpretations, opinions, and information contained in such reports or
shown or indicated in such drawings; or

3. any Contractor interpretation of or conclusion drawn from any Technical Data or any
such other data, interpretations, opinions, or information.
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5.04

Differing Subsurface or Physical Conditions

A.

Notice by Contractor: If Contractor believes that any subsurface or physical condition that is
uncovered or revealed at the Site either:

1. is of such a nature as to establish that any Technical Data on which Contractor is
entitled to rely as provided in Paragraph 5.03 is materially inaccurate; or

2. is of such a nature as to require a change in the Drawings or Specifications; or
3. differs materially from that shown or indicated in the Contract Documents; or

4. is of an unusual nature, and differs materially from conditions ordinarily encountered
and generally recognized as inherent in work of the character provided for in the
Contract Documents;

then Contractor shall, promptly after becoming aware thereof and before further
disturbing the subsurface or physical conditions or performing any Work in connection
therewith (except in an emergency as required by Paragraph 7.15), notify Owner and
Engineer in writing about such condition. Contractor shall not further disturb such
condition or perform any Work in connection therewith (except with respect to an
emergency) until receipt of a written statement permitting Contractor to do so.

Engineer’s Review: After receipt of written notice as required by the preceding paragraph,
Engineer will promptly review the subsurface or physical condition in question; determine
the necessity of Owner’s obtaining additional exploration or tests with respect to the
condition; conclude whether the condition falls within any one or more of the differing site
condition categories in Paragraph 5.04.A above; obtain any pertinent cost or schedule
information from Contractor; prepare recommendations to Owner regarding the
Contractor’s resumption of Work in connection with the subsurface or physical condition in
guestion and the need for any change in the Drawings or Specifications; and advise Owner
in writing of Engineer’s findings, conclusions, and recommendations.

Owner’s Statement to Contractor Regarding Site Condition: After receipt of Engineer’s
written findings, conclusions, and recommendations, Owner shall issue a written statement
to Contractor (with a copy to Engineer) regarding the subsurface or physical condition in
guestion, addressing the resumption of Work in connection with such condition, indicating
whether any change in the Drawings or Specifications will be made, and adopting or
rejecting Engineer’s written findings, conclusions, and recommendations, in whole or in
part.

Possible Price and Times Adjustments:

1. Contractor shall be entitled to an equitable adjustment in Contract Price or Contract
Times, or both, to the extent that the existence of a differing subsurface or physical
condition, or any related delay, disruption, or interference, causes an increase or
decrease in Contractor’s cost of, or time required for, performance of the Work;
subject, however, to the following:

a. such condition must fall within any one or more of the categories described in
Paragraph 5.04.A;

b. with respect to Work that is paid for on a unit price basis, any adjustment in
Contract Price will be subject to the provisions of Paragraph 13.03; and,
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c. Contractor’s entitlement to an adjustment of the Contract Times is conditioned
on such adjustment being essential to Contractor’s ability to complete the Work
within the Contract Times.

Contractor shall not be entitled to any adjustment in the Contract Price or Contract
Times with respect to a subsurface or physical condition if:

a. Contractor knew of the existence of such condition at the time Contractor made a
commitment to Owner with respect to Contract Price and Contract Times by the
submission of a Bid or becoming bound under a negotiated contract, or
otherwise; or

b. the existence of such condition reasonably could have been discovered or
revealed as a result of any examination, investigation, exploration, test, or study
of the Site and contiguous areas expressly required by the Bidding Requirements
or Contract Documents to be conducted by or for Contractor prior to Contractor’s
making such commitment; or

c. Contractor failed to give the written notice as required by Paragraph 5.04.A.

If Owner and Contractor agree regarding Contractor’s entitlement to and the amount
or extent of any adjustment in the Contract Price or Contract Times, or both, then any
such adjustment shall be set forth in a Change Order.

Contractor may submit a Change Proposal regarding its entitlement to or the amount
or extent of any adjustment in the Contract Price or Contract Times, or both, no later
than 30 days after Owner’s issuance of the Owner’s written statement to Contractor
regarding the subsurface or physical condition in question.

5.05 Underground Facilities

A.

B.

Contractor’s Responsibilities: The information and data shown or indicated in the Contract
Documents with respect to existing Underground Facilities at or adjacent to the Site is
based on information and data furnished to Owner or Engineer by the owners of such
Underground Facilities, including Owner, or by others. Unless it is otherwise expressly
provided in the Supplementary Conditions:

1.

Owner and Engineer do not warrant or guarantee the accuracy or completeness of any
such information or data provided by others; and

the cost of all of the following will be included in the Contract Price, and Contractor
shall have full responsibility for:

a. reviewing and checking all information and data regarding existing Underground
Facilities at the Site;

b. locating all Underground Facilities shown or indicated in the Contract Documents
as being at the Site;

c. coordination of the Work with the owners (including Owner) of such
Underground Facilities, during construction; and

d. the safety and protection of all existing Underground Facilities at the Site, and
repairing any damage thereto resulting from the Work.

Notice by Contractor: If Contractor believes that an Underground Facility that is uncovered
or revealed at the Site was not shown or indicated in the Contract Documents, or was not
shown or indicated with reasonable accuracy, then Contractor shall, promptly after
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becoming aware thereof and before further disturbing conditions affected thereby or
performing any Work in connection therewith (except in an emergency as required by
Paragraph 7.15), identify the owner of such Underground Facility and give written notice to
that owner and to Owner and Engineer.

Engineer’s Review: Engineer will promptly review the Underground Facility and conclude
whether such Underground Facility was not shown or indicated in the Contract Documents,
or was not shown or indicated with reasonable accuracy; obtain any pertinent cost or
schedule information from Contractor; prepare recommendations to Owner regarding the
Contractor’s resumption of Work in connection with the Underground Facility in question;
determine the extent, if any, to which a change is required in the Drawings or Specifications
to reflect and document the consequences of the existence or location of the Underground
Facility; and advise Owner in writing of Engineer’s findings, conclusions, and
recommendations. During such time, Contractor shall be responsible for the safety and
protection of such Underground Facility.

Owner’s Statement to Contractor Regarding Underground Facility: After receipt of
Engineer’s written findings, conclusions, and recommendations, Owner shall issue a written
statement to Contractor (with a copy to Engineer) regarding the Underground Facility in
guestion, addressing the resumption of Work in connection with such Underground Facility,
indicating whether any change in the Drawings or Specifications will be made, and adopting
or rejecting Engineer’s written findings, conclusions, and recommendations in whole or in
part.

Possible Price and Times Adjustments:

1. Contractor shall be entitled to an equitable adjustment in the Contract Price or
Contract Times, or both, to the extent that any existing Underground Facility at the
Site that was not shown or indicated in the Contract Documents, or was not shown or
indicated with reasonable accuracy, or any related delay, disruption, or interference,
causes an increase or decrease in Contractor’s cost of, or time required for,
performance of the Work; subject, however, to the following:

a. Contractor did not know of and could not reasonably have been expected to be
aware of or to have anticipated the existence or actual location of the
Underground Facility in question;

b. With respect to Work that is paid for on a unit price basis, any adjustment in
Contract Price will be subject to the provisions of Paragraph 13.03;

c. Contractor’s entitlement to an adjustment of the Contract Times is conditioned
on such adjustment being essential to Contractor’s ability to complete the Work
within the Contract Times; and

d. Contractor gave the notice required in Paragraph 5.05.B.

2. If Owner and Contractor agree regarding Contractor’s entitlement to and the amount
or extent of any adjustment in the Contract Price or Contract Times, or both, then any
such adjustment shall be set forth in a Change Order.

3. Contractor may submit a Change Proposal regarding its entitlement to or the amount
or extent of any adjustment in the Contract Price or Contract Times, or both, no later
than 30 days after Owner’s issuance of the Owner’s written statement to Contractor
regarding the Underground Facility in question.
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5.06

Hazardous Environmental Conditions at Site

A.

Reports and Drawings: The Supplementary Conditions identify:

1. those reports and drawings known to Owner relating to Hazardous Environmental
Conditions that have been identified at or adjacent to the Site; and

2. Technical Data contained in such reports and drawings.

Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the
accuracy of the Technical Data expressly identified in the Supplementary Conditions with
respect to such reports and drawings, but such reports and drawings are not Contract
Documents. If no such express identification has been made, then Contractor may rely on
the accuracy of the Technical Data (as defined in Article 1) contained in any geotechnical or
environmental report prepared for the Project and made available to Contractor. Except for
such reliance on Technical Data, Contractor may not rely upon or make any claim against
Owner or Engineer, or any of their officers, directors, members, partners, employees,
agents, consultants, or subcontractors with respect to:

1. the completeness of such reports and drawings for Contractor’s purposes, including,
but not limited to, any aspects of the means, methods, techniques, sequences and
procedures of construction to be employed by Contractor and safety precautions and
programs incident thereto; or

2. other data, interpretations, opinions and information contained in such reports or
shown or indicated in such drawings; or

3. any Contractor interpretation of or conclusion drawn from any Technical Data or any
such other data, interpretations, opinions or information.

Contractor shall not be responsible for removing or remediating any Hazardous
Environmental Condition encountered, uncovered, or revealed at the Site unless such
removal or remediation is expressly identified in the Contract Documents to be within the
scope of the Work.

Contractor shall be responsible for controlling, containing, and duly removing all
Constituents of Concern brought to the Site by Contractor, Subcontractors, Suppliers, or
anyone else for whom Contractor is responsible, and for any associated costs; and for the
costs of removing and remediating any Hazardous Environmental Condition created by the
presence of any such Constituents of Concern.

If Contractor encounters, uncovers, or reveals a Hazardous Environmental Condition whose
removal or remediation is not expressly identified in the Contract Documents as being
within the scope of the Work, or if Contractor or anyone for whom Contractor is
responsible creates a Hazardous Environmental Condition, then Contractor shall
immediately: (1) secure or otherwise isolate such condition; (2) stop all Work in connection
with such condition and in any area affected thereby (except in an emergency as required
by Paragraph 7.15); and (3) notify Owner and Engineer (and promptly thereafter confirm
such notice in writing). Owner shall promptly consult with Engineer concerning the
necessity for Owner to retain a qualified expert to evaluate such condition or take
corrective action, if any. Promptly after consulting with Engineer, Owner shall take such
actions as are necessary to permit Owner to timely obtain required permits and provide
Contractor the written notice required by Paragraph 5.06.F. If Contractor or anyone for
whom Contractor is responsible created the Hazardous Environmental Condition in
guestion, then Owner may remove and remediate the Hazardous Environmental Condition,
and impose a set-off against payments to account for the associated costs.
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Contractor shall not resume Work in connection with such Hazardous Environmental
Condition or in any affected area until after Owner has obtained any required permits
related thereto, and delivered written notice to Contractor either (1) specifying that such
condition and any affected area is or has been rendered safe for the resumption of Work,
or (2) specifying any special conditions under which such Work may be resumed safely.

If Owner and Contractor cannot agree as to entitlement to or on the amount or extent, if
any, of any adjustment in Contract Price or Contract Times, or both, as a result of such
Work stoppage or such special conditions under which Work is agreed to be resumed by
Contractor, then within 30 days of Owner’s written notice regarding the resumption of
Work, Contractor may submit a Change Proposal, or Owner may impose a set-off.

If after receipt of such written notice Contractor does not agree to resume such Work
based on a reasonable belief it is unsafe, or does not agree to resume such Work under
such special conditions, then Owner may order the portion of the Work that is in the area
affected by such condition to be deleted from the Work, following the contractual change
procedures in Article 11. Owner may have such deleted portion of the Work performed by
Owner’s own forces or others in accordance with Article 8.

To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold
harmless Contractor, Subcontractors, and Engineer, and the officers, directors, members,
partners, employees, agents, consultants, and subcontractors of each and any of them
from and against all claims, costs, losses, and damages (including but not limited to all fees
and charges of engineers, architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or relating to a Hazardous
Environmental Condition, provided that such Hazardous Environmental Condition (1) was
not shown or indicated in the Drawings, Specifications, or other Contract Documents,
identified as Technical Data entitled to limited reliance pursuant to Paragraph 5.06.B, or
identified in the Contract Documents to be included within the scope of the Work, and (2)
was not created by Contractor or by anyone for whom Contractor is responsible. Nothing in
this Paragraph 5.06.H shall obligate Owner to indemnify any individual or entity from and
against the consequences of that individual’s or entity’s own negligence.

To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and
hold harmless Owner and Engineer, and the officers, directors, members, partners,
employees, agents, consultants, and subcontractors of each and any of them from and
against all claims, costs, losses, and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or relating to the failure to
control, contain, or remove a Constituent of Concern brought to the Site by Contractor or
by anyone for whom Contractor is responsible, or to a Hazardous Environmental Condition
created by Contractor or by anyone for whom Contractor is responsible. Nothing in this
Paragraph 5.06.) shall obligate Contractor to indemnify any individual or entity from and
against the consequences of that individual’s or entity’s own negligence.

The provisions of Paragraphs 5.03, 5.04, and 5.05 do not apply to the presence of
Constituents of Concern or to a Hazardous Environmental Condition uncovered or revealed
at the Site.
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ARTICLE 6 — BONDS AND INSURANCE

6.01

6.02

Performance, Payment, and Other Bonds

A.

Contractor shall furnish a performance bond and a payment bond, each in an amount at
least equal to the Contract Price, as security for the faithful performance and payment of all
of Contractor’s obligations under the Contract. These bonds shall remain in effect until one
year after the date when final payment becomes due or until completion of the correction
period specified in Paragraph 15.08, whichever is later, except as provided otherwise by
Laws or Regulations, the Supplementary Conditions, or other specific provisions of the
Contract. Contractor shall also furnish such other bonds as are required by the
Supplementary Conditions or other specific provisions of the Contract.

All bonds shall be in the form prescribed by the Contract except as provided otherwise by
Laws or Regulations, and shall be executed by such sureties as are named in “Companies
Holding Certificates of Authority as Acceptable Sureties on Federal Bonds and as
Acceptable Reinsuring Companies” as published in Circular 570 (as amended and
supplemented) by the Financial Management Service, Surety Bond Branch, U.S.
Department of the Treasury. A bond signed by an agent or attorney-in-fact must be
accompanied by a certified copy of that individual’s authority to bind the surety. The
evidence of authority shall show that it is effective on the date the agent or attorney-in-fact
signed the accompanying bond.

Contractor shall obtain the required bonds from surety companies that are duly licensed or
authorized in the jurisdiction in which the Project is located to issue bonds in the required
amounts.

If the surety on a bond furnished by Contractor is declared bankrupt or becomes insolvent,
or its right to do business is terminated in any state or jurisdiction where any part of the
Project is located, or the surety ceases to meet the requirements above, then Contractor
shall promptly notify Owner and Engineer and shall, within 20 days after the event giving
rise to such notification, provide another bond and surety, both of which shall comply with
the bond and surety requirements above.

If Contractor has failed to obtain a required bond, Owner may exclude the Contractor from
the Site and exercise Owner’s termination rights under Article 16.

Upon request, Owner shall provide a copy of the payment bond to any Subcontractor,
Supplier, or other person or entity claiming to have furnished labor or materials used in the
performance of the Work.

Insurance—General Provisions

A.

Owner and Contractor shall obtain and maintain insurance as required in this Article and in
the Supplementary Conditions.

All insurance required by the Contract to be purchased and maintained by Owner or
Contractor shall be obtained from insurance companies that are duly licensed or
authorized, in the state or jurisdiction in which the Project is located, to issue insurance
policies for the required limits and coverages. Unless a different standard is indicated in the
Supplementary Conditions, all companies that provide insurance policies required under
this Contract shall have an A.M. Best rating of A-VIl or better.

Contractor shall deliver to Owner, with copies to each named insured and additional
insured (as identified in this Article, in the Supplementary Conditions, or elsewhere in the
Contract), certificates of insurance establishing that Contractor has obtained and is
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6.03

maintaining the policies, coverages, and endorsements required by the Contract. Upon
request by Owner or any other insured, Contractor shall also furnish other evidence of such
required insurance, including but not limited to copies of policies and endorsements, and
documentation of applicable self-insured retentions and deductibles. Contractor may block
out (redact) any confidential premium or pricing information contained in any policy or
endorsement furnished under this provision.

D. Owner shall deliver to Contractor, with copies to each named insured and additional
insured (as identified in this Article, the Supplementary Conditions, or elsewhere in the
Contract), certificates of insurance establishing that Owner has obtained and is maintaining
the policies, coverages, and endorsements required of Owner by the Contract (if any).
Upon request by Contractor or any other insured, Owner shall also provide other evidence
of such required insurance (if any), including but not limited to copies of policies and
endorsements, and documentation of applicable self-insured retentions and deductibles.
Owner may block out (redact) any confidential premium or pricing information contained in
any policy or endorsement furnished under this provision.

E. Failure of Owner or Contractor to demand such certificates or other evidence of the other
party’s full compliance with these insurance requirements, or failure of Owner or
Contractor to identify a deficiency in compliance from the evidence provided, shall not be
construed as a waiver of the other party’s obligation to obtain and maintain such insurance.

F. If either party does not purchase or maintain all of the insurance required of such party by
the Contract, such party shall notify the other party in writing of such failure to purchase
prior to the start of the Work, or of such failure to maintain prior to any change in the
required coverage.

G. If Contractor has failed to obtain and maintain required insurance, Owner may exclude the
Contractor from the Site, impose an appropriate set-off against payment, and exercise
Owner’s termination rights under Article 16.

H. Without prejudice to any other right or remedy, if a party has failed to obtain required
insurance, the other party may elect to obtain equivalent insurance to protect such other
party’s interests at the expense of the party who was required to provide such coverage,
and the Contract Price shall be adjusted accordingly.

I.  Owner does not represent that insurance coverage and limits established in this Contract
necessarily will be adequate to protect Contractor or Contractor’s interests.

J.  The insurance and insurance limits required herein shall not be deemed as a limitation on
Contractor’s liability under the indemnities granted to Owner and other individuals and
entities in the Contract.

Contractor’s Insurance

A.  Workers’ Compensation: Contractor shall purchase and maintain workers’ compensation
and employer’s liability insurance for:

1. claims under workers’ compensation, disability benefits, and other similar employee
benefit acts.

2. United States Longshoreman and Harbor Workers’ Compensation Act and Jones Act
coverage (if applicable).

3. claims for damages because of bodily injury, occupational sickness or disease, or death
of Contractor’'s employees (by stop-gap endorsement in monopolist worker’s
compensation states).
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4. Foreign voluntary worker compensation (if applicable).

Commercial General Liability—Claims Covered: Contractor shall purchase and maintain
commercial general liability insurance, covering all operations by or on behalf of
Contractor, on an occurrence basis, against:

1. claims for damages because of bodily injury, sickness or disease, or death of any
person other than Contractor’s employees.

2. claims for damages insured by reasonably available personal injury liability coverage.

3. claims for damages, other than to the Work itself, because of injury to or destruction
of tangible property wherever located, including loss of use resulting therefrom.

Commercial General Liability—Form and Content: Contractor’s commercial liability policy
shall be written on a 1996 (or later) ISO commercial general liability form (occurrence form)
and include the following coverages and endorsements:

1. Products and completed operations coverage:
a. Suchinsurance shall be maintained for three years after final payment.

b. Contractor shall furnish Owner and each other additional insured (as identified in
the Supplementary Conditions or elsewhere in the Contract) evidence of
continuation of such insurance at final payment and three years thereafter.

2. Blanket contractual liability coverage, to the extent permitted by law, including but not
limited to coverage of Contractor’s contractual indemnity obligations in Paragraph
7.18.

Broad form property damage coverage.
Severability of interest.
Underground, explosion, and collapse coverage.

Personal injury coverage.

N o o ok~ w

Additional insured endorsements that include both ongoing operations and products
and completed operations coverage through ISO Endorsements CG 20 10 10 01 and CG
20 37 10 01 (together); or CG 20 10 07 04 and CG 20 37 07 04 (together); or their
equivalent.

8. For design professional additional insureds, ISO Endorsement CG 20 32 07 04,
“Additional Insured—Engineers, Architects or Surveyors Not Engaged by the Named
Insured” or its equivalent.

Automobile liability: Contractor shall purchase and maintain automobile liability insurance
against claims for damages because of bodily injury or death of any person or property
damage arising out of the ownership, maintenance, or use of any motor vehicle. The
automobile liability policy shall be written on an occurrence basis.

Umbrella or excess liability: Contractor shall purchase and maintain umbrella or excess
liability insurance written over the underlying employer’s liability, commercial general
liability, and automobile liability insurance described in the paragraphs above. Subject to
industry-standard exclusions, the coverage afforded shall follow form as to each and every
one of the underlying policies.

Contractor’s pollution liability insurance: Contractor shall purchase and maintain a policy
covering third-party injury and property damage claims, including clean-up costs, as a result
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of pollution conditions arising from Contractor’s operations and completed operations. This
insurance shall be maintained for no less than three years after final completion.

Additional insureds: The Contractor’s commercial general liability, automobile liability,
umbrella or excess, and pollution liability policies shall include and list as additional
insureds Owner and Engineer, and any individuals or entities identified in the
Supplementary Conditions; include coverage for the respective officers, directors,
members, partners, employees, agents, consultants, and subcontractors of each and any of
all such additional insureds; and the insurance afforded to these additional insureds shall
provide primary coverage for all claims covered thereby (including as applicable those
arising from both ongoing and completed operations) on a non-contributory basis.
Contractor shall obtain all necessary endorsements to support these requirements.

Contractor’s professional liability insurance: |f Contractor will provide or furnish
professional services under this Contract, through a delegation of professional design
services or otherwise, then Contractor shall be responsible for purchasing and maintaining
applicable professional liability insurance. This insurance shall provide protection against
claims arising out of performance of professional design or related services, and caused by
a negligent error, omission, or act for which the insured party is legally liable. It shall be
maintained throughout the duration of the Contract and for a minimum of two years after
Substantial Completion. If such professional design services are performed by a
Subcontractor, and not by Contractor itself, then the requirements of this paragraph may
be satisfied through the purchasing and maintenance of such insurance by such
Subcontractor.

General provisions: The policies of insurance required by this Paragraph 6.03 shall:
1. include at least the specific coverages provided in this Article.

2. be written for not less than the limits of liability provided in this Article and in the
Supplementary Conditions, or required by Laws or Regulations, whichever is greater.

3. contain a provision or endorsement that the coverage afforded will not be canceled,
materially changed, or renewal refused until at least 10 days prior written notice has
been given to Contractor. Within three days of receipt of any such written notice,
Contractor shall provide a copy of the notice to Owner, Engineer, and each other
insured under the policy.

4. remain in effect at least until final payment (and longer if expressly required in this
Article) and at all times thereafter when Contractor may be correcting, removing, or
replacing defective Work as a warranty or correction obligation, or otherwise, or
returning to the Site to conduct other tasks arising from the Contract Documents.

5. be appropriate for the Work being performed and provide protection from claims that
may arise out of or result from Contractor’s performance of the Work and Contractor’s
other obligations under the Contract Documents, whether it is to be performed by
Contractor, any Subcontractor or Supplier, or by anyone directly or indirectly
employed by any of them to perform any of the Work, or by anyone for whose acts
any of them may be liable.

The coverage requirements for specific policies of insurance must be met by such policies,
and not by reference to excess or umbrella insurance provided in other policies.
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6.04  Owner’s Liability Insurance

A.

In addition to the insurance required to be provided by Contractor under Paragraph 6.03,
Owner, at Owner’s option, may purchase and maintain at Owner’s expense Owner’s own
liability insurance as will protect Owner against claims which may arise from operations
under the Contract Documents.

Owner’s liability policies, if any, operate separately and independently from policies
required to be provided by Contractor, and Contractor cannot rely upon Owner’s liability
policies for any of Contractor’s obligations to the Owner, Engineer, or third parties.

6.05  Property Insurance

A

Builder’s Risk: Unless otherwise provided in the Supplementary Conditions, Contractor shall
purchase and maintain builder’s risk insurance upon the Work on a completed value basis,
in the amount of the full insurable replacement cost thereof (subject to such deductible
amounts as may be provided in the Supplementary Conditions or required by Laws and
Regulations). This insurance shall:

1. include the Owner and Contractor as named insureds, and all Subcontractors, and any
individuals or entities required by the Supplementary Conditions to be insured under
such builder’s risk policy, as insureds or named insureds. For purposes of the
remainder of this Paragraph 6.05, Paragraphs 6.06 and 6.07, and any corresponding
Supplementary Conditions, the parties required to be insured shall collectively be
referred to as “insureds.”

2. be written on a builder’s risk “all risk” policy form that shall at least include insurance
for physical loss or damage to the Work, temporary buildings, falsework, and materials
and equipment in transit, and shall insure against at least the following perils or causes
of loss: fire; lightning; windstorm; riot; civil commotion; terrorism; vehicle impact;
aircraft; smoke; theft; vandalism and malicious mischief; mechanical breakdown,
boiler explosion, and artificially generated electric current; earthquake; volcanic
activity, and other earth movement; flood; collapse; explosion; debris removal;
demolition occasioned by enforcement of Laws and Regulations; water damage (other
than that caused by flood); and such other perils or causes of loss as may be
specifically required by the Supplementary Conditions. If insurance against mechanical
breakdown, boiler explosion, and artificially generated electric current; earthquake;
volcanic activity, and other earth movement; or flood, are not commercially available
under builder’s risk policies, by endorsement or otherwise, such insurance may be
provided through other insurance policies acceptable to Owner and Contractor.

3. cover, as insured property, at least the following: (a) the Work and all materials,
supplies, machinery, apparatus, equipment, fixtures, and other property of a similar
nature that are to be incorporated into or used in the preparation, fabrication,
construction, erection, or completion of the Work, including Owner-furnished or
assigned property; (b) spare parts inventory required within the scope of the Contract;
and (c) temporary works which are not intended to form part of the permanent
constructed Work but which are intended to provide working access to the Site, or to
the Work under construction, or which are intended to provide temporary support for
the Work under construction, including scaffolding, form work, fences, shoring,
falsework, and temporary structures.

4. cover expenses incurred in the repair or replacement of any insured property
(including but not limited to fees and charges of engineers and architects).
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5. extend to cover damage or loss to insured property while in temporary storage at the
Site or in a storage location outside the Site (but not including property stored at the
premises of a manufacturer or Supplier).

6. extend to cover damage or loss to insured property while in transit.

7. allow for partial occupation or use of the Work by Owner, such that those portions of
the Work that are not yet occupied or used by Owner shall remain covered by the
builder’s risk insurance.

8. allow for the waiver of the insurer’s subrogation rights, as set forth below.

9. provide primary coverage for all losses and damages caused by the perils or causes of
loss covered.

10. notinclude a co-insurance clause.

11. include an exception for ensuing losses from physical damage or loss with respect to
any defective workmanship, design, or materials exclusions.

12. include performance/hot testing and start-up.

13. be maintained in effect, subject to the provisions herein regarding Substantial
Completion and partial occupancy or use of the Work by Owner, until the Work is
complete.

Notice of Cancellation or Change: All the policies of insurance (and the certificates or other
evidence thereof) required to be purchased and maintained in accordance with this
Paragraph 6.05 will contain a provision or endorsement that the coverage afforded will not
be canceled or materially changed or renewal refused until at least 10 days prior written
notice has been given to the purchasing policyholder. Within three days of receipt of any
such written notice, the purchasing policyholder shall provide a copy of the notice to each
other insured.

Deductibles: The purchaser of any required builder’s risk or property insurance shall pay for
costs not covered because of the application of a policy deductible.

Partial Occupancy or Use by Owner: If Owner will occupy or use a portion or portions of the
Work prior to Substantial Completion of all the Work as provided in Paragraph 15.04, then
Owner (directly, if it is the purchaser of the builder’s risk policy, or through Contractor) will
provide notice of such occupancy or use to the builder’s risk insurer. The builder’s risk
insurance shall not be canceled or permitted to lapse on account of any such partial use or
occupancy; rather, those portions of the Work that are occupied or used by Owner may
come off the builder’s risk policy, while those portions of the Work not yet occupied or
used by Owner shall remain covered by the builder’s risk insurance.

Additional Insurance: If Contractor elects to obtain other special insurance to be included in
or supplement the builder’s risk or property insurance policies provided under this
Paragraph 6.05, it may do so at Contractor’s expense.

Insurance of Other Property: If the express insurance provisions of the Contract do not
require or address the insurance of a property item or interest, such as tools, construction
equipment, or other personal property owned by Contractor, a Subcontractor, or an
employee of Contractor or a Subcontractor, then the entity or individual owning such
property item will be responsible for deciding whether to insure it, and if so in what
amount.

EJCDC® C-700, Standard General Conditions of the Construction Contract.
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved. Page 24 of 65



6.06  Waiver of Rights

A. All policies purchased in accordance with Paragraph 6.05, expressly including the builder’s
risk policy, shall contain provisions to the effect that in the event of payment of any loss or
damage the insurers will have no rights of recovery against any insureds thereunder, or
against Engineer or its consultants, or their officers, directors, members, partners,
employees, agents, consultants, or subcontractors. Owner and Contractor waive all rights
against each other and the respective officers, directors, members, partners, employees,
agents, consultants, and subcontractors of each and any of them, for all losses and
damages caused by, arising out of, or resulting from any of the perils or causes of loss
covered by such policies and any other property insurance applicable to the Work; and, in
addition, waive all such rights against Engineer, its consultants, all Subcontractors, all
individuals or entities identified in the Supplementary Conditions as insureds, and the
officers, directors, members, partners, employees, agents, consultants, and subcontractors
of each and any of them, under such policies for losses and damages so caused. None of
the above waivers shall extend to the rights that any party making such waiver may have to
the proceeds of insurance held by Owner or Contractor as trustee or fiduciary, or otherwise
payable under any policy so issued.

B. Owner waives all rights against Contractor, Subcontractors, and Engineer, and the officers,
directors, members, partners, employees, agents, consultants and subcontractors of each
and any of them, for:

1. loss due to business interruption, loss of use, or other consequential loss extending
beyond direct physical loss or damage to Owner’s property or the Work caused by,
arising out of, or resulting from fire or other perils whether or not insured by Owner;
and

2. loss or damage to the completed Project or part thereof caused by, arising out of, or
resulting from fire or other insured peril or cause of loss covered by any property
insurance maintained on the completed Project or part thereof by Owner during
partial occupancy or use pursuant to Paragraph 15.04, after Substantial Completion
pursuant to Paragraph 15.03, or after final payment pursuant to Paragraph 15.06.

C. Anyinsurance policy maintained by Owner covering any loss, damage or consequential loss
referred to in Paragraph 6.06.B shall contain provisions to the effect that in the event of
payment of any such loss, damage, or consequential loss, the insurers will have no rights of
recovery against Contractor, Subcontractors, or Engineer, or the officers, directors,
members, partners, employees, agents, consultants, or subcontractors of each and any of
them.

D. Contractor shall be responsible for assuring that the agreement under which a
Subcontractor performs a portion of the Work contains provisions whereby the
Subcontractor waives all rights against Owner, Contractor, all individuals or entities
identified in the Supplementary Conditions as insureds, the Engineer and its consultants,
and the officers, directors, members, partners, employees, agents, consultants, and
subcontractors of each and any of them, for all losses and damages caused by, arising out
of, relating to, or resulting from any of the perils or causes of loss covered by builder’s risk
insurance and any other property insurance applicable to the Work.

6.07  Receipt and Application of Property Insurance Proceeds

A. Any insured loss under the builder’s risk and other policies of insurance required by
Paragraph 6.05 will be adjusted and settled with the named insured that purchased the
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policy. Such named insured shall act as fiduciary for the other insureds, and give notice to
such other insureds that adjustment and settlement of a claim is in progress. Any other
insured may state its position regarding a claim for insured loss in writing within 15 days
after notice of such claim.

Proceeds for such insured losses may be made payable by the insurer either jointly to
multiple insureds, or to the named insured that purchased the policy in its own right and as
fiduciary for other insureds, subject to the requirements of any applicable mortgage clause.
A named insured receiving insurance proceeds under the builder’s risk and other policies of
insurance required by Paragraph 6.05 shall distribute such proceeds in accordance with
such agreement as the parties in interest may reach, or as otherwise required under the
dispute resolution provisions of this Contract or applicable Laws and Regulations.

If no other special agreement is reached, the damaged Work shall be repaired or replaced,
the money so received applied on account thereof, and the Work and the cost thereof
covered by Change Order, if needed.

ARTICLE 7 — CONTRACTOR'’S RESPONSIBILITIES

7.01

7.02

7.03

Supervision and Superintendence

A.

Contractor shall supervise, inspect, and direct the Work competently and efficiently,
devoting such attention thereto and applying such skills and expertise as may be necessary
to perform the Work in accordance with the Contract Documents. Contractor shall be solely
responsible for the means, methods, techniques, sequences, and procedures of
construction.

At all times during the progress of the Work, Contractor shall assign a competent resident
superintendent who shall not be replaced without written notice to Owner and Engineer
except under extraordinary circumstances.

Labor; Working Hours

A.

Contractor shall provide competent, suitably qualified personnel to survey and lay out the
Work and perform construction as required by the Contract Documents. Contractor shall at
all times maintain good discipline and order at the Site.

Except as otherwise required for the safety or protection of persons or the Work or
property at the Site or adjacent thereto, and except as otherwise stated in the Contract
Documents, all Work at the Site shall be performed during regular working hours, Monday
through Friday. Contractor will not perform Work on a Saturday, Sunday, or any legal
holiday. Contractor may perform Work outside regular working hours or on Saturdays,
Sundays, or legal holidays only with Owner’s written consent, which will not be
unreasonably withheld.

Services, Materials, and Equipment

A.

Unless otherwise specified in the Contract Documents, Contractor shall provide and
assume full responsibility for all services, materials, equipment, labor, transportation,
construction equipment and machinery, tools, appliances, fuel, power, light, heat,
telephone, water, sanitary facilities, temporary facilities, and all other facilities and
incidentals necessary for the performance, testing, start up, and completion of the Work,
whether or not such items are specifically called for in the Contract Documents.

All materials and equipment incorporated into the Work shall be of good quality and new,
except as otherwise provided in the Contract Documents. All special warranties and
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guarantees required by the Specifications shall expressly run to the benefit of Owner. If
required by Engineer, Contractor shall furnish satisfactory evidence (including reports of
required tests) as to the source, kind, and quality of materials and equipment.

All materials and equipment shall be stored, applied, installed, connected, erected,
protected, used, cleaned, and conditioned in accordance with instructions of the applicable
Supplier, except as otherwise may be provided in the Contract Documents.

7.04  “Or Equals”

A

Whenever an item of material or equipment is specified or described in the Contract
Documents by using the name of a proprietary item or the name of a particular Supplier,
the Contract Price has been based upon Contractor furnishing such item as specified. The
specification or description of such an item is intended to establish the type, function,
appearance, and quality required. Unless the specification or description contains or is
followed by words reading that no like, equivalent, or “or equal” item is permitted,
Contractor may request that Engineer authorize the use of other items of material or
equipment, or items from other proposed suppliers under the circumstances described
below.

1. If Engineer in its sole discretion determines that an item of material or equipment
proposed by Contractor is functionally equal to that named and sufficiently similar so
that no change in related Work will be required, Engineer shall deem it an “or equal”
item. For the purposes of this paragraph, a proposed item of material or equipment
will be considered functionally equal to an item so named if:

a. inthe exercise of reasonable judgment Engineer determines that:

1) it is at least equal in materials of construction, quality, durability,
appearance, strength, and design characteristics;

2) it will reliably perform at least equally well the function and achieve the
results imposed by the design concept of the completed Project as a
functioning whole;

3) it has a proven record of performance and availability of responsive service;
and

4) itis not objectionable to Owner.
b. Contractor certifies that, if approved and incorporated into the Work:

1) there will be no increase in cost to the Owner or increase in Contract Times;
and

2) it will conform substantially to the detailed requirements of the item named
in the Contract Documents.

Contractor’s Expense: Contractor shall provide all data in support of any proposed “or
equal” item at Contractor’s expense.

Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time to
evaluate each “or-equal” request. Engineer may require Contractor to furnish additional
data about the proposed “or-equal” item. Engineer will be the sole judge of acceptability.
No “or-equal” item will be ordered, furnished, installed, or utilized until Engineer’s review is
complete and Engineer determines that the proposed item is an “or-equal”, which will be
evidenced by an approved Shop Drawing or other written communication. Engineer will
advise Contractor in writing of any negative determination.
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Effect of Engineer’s Determination: Neither approval nor denial of an “or-equal” request
shall result in any change in Contract Price. The Engineer’s denial of an “or-equal” request
shall be final and binding, and may not be reversed through an appeal under any provision
of the Contract Documents.

Treatment as a Substitution Request: If Engineer determines that an item of material or
equipment proposed by Contractor does not qualify as an “or-equal” item, Contractor may
request that Engineer considered the proposed item as a substitute pursuant to Paragraph
7.05.

7.05  Substitutes

A

Unless the specification or description of an item of material or equipment required to be
furnished under the Contract Documents contains or is followed by words reading that no
substitution is permitted, Contractor may request that Engineer authorize the use of other
items of material or equipment under the circumstances described below. To the extent
possible such requests shall be made before commencement of related construction at the
Site.

1. Contractor shall submit sufficient information as provided below to allow Engineer to
determine if the item of material or equipment proposed is functionally equivalent to
that named and an acceptable substitute therefor. Engineer will not accept requests
for review of proposed substitute items of material or equipment from anyone other
than Contractor.

2. The requirements for review by Engineer will be as set forth in Paragraph 7.05.B, as
supplemented by the Specifications, and as Engineer may decide is appropriate under
the circumstances.

3. Contractor shall make written application to Engineer for review of a proposed
substitute item of material or equipment that Contractor seeks to furnish or use. The
application:

a. shall certify that the proposed substitute item will:

1) perform adequately the functions and achieve the results called for by the
general design,

2) be similar in substance to that specified, and
3) be suited to the same use as that specified.
b. will state:

1) the extent, if any, to which the use of the proposed substitute item will
necessitate a change in Contract Times,

2) whether use of the proposed substitute item in the Work will require a
change in any of the Contract Documents (or in the provisions of any other
direct contract with Owner for other work on the Project) to adapt the
design to the proposed substitute item, and

3) whether incorporation or use of the proposed substitute item in connection
with the Work is subject to payment of any license fee or royalty.

c. will identify:

1) all variations of the proposed substitute item from that specified, and
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7.06

2) available engineering, sales, maintenance, repair, and replacement services.

d. shall contain an itemized estimate of all costs or credits that will result directly or
indirectly from use of such substitute item, including but not limited to changes in
Contract Price, shared savings, costs of redesign, and claims of other contractors
affected by any resulting change.

Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time to
evaluate each substitute request, and to obtain comments and direction from Owner.
Engineer may require Contractor to furnish additional data about the proposed substitute
item. Engineer will be the sole judge of acceptability. No substitute will be ordered,
furnished, installed, or utilized until Engineer’s review is complete and Engineer determines
that the proposed item is an acceptable substitute. Engineer’s determination will be
evidenced by a Field Order or a proposed Change Order accounting for the substitution
itself and all related impacts, including changes in Contract Price or Contract Times.
Engineer will advise Contractor in writing of any negative determination.

Special Guarantee: Owner may require Contractor to furnish at Contractor’s expense a
special performance guarantee or other surety with respect to any substitute.

Reimbursement of Engineer’s Cost: Engineer will record Engineer’s costs in evaluating a
substitute proposed or submitted by Contractor. Whether or not Engineer approves a
substitute so proposed or submitted by Contractor, Contractor shall reimburse Owner for
the reasonable charges of Engineer for evaluating each such proposed substitute.
Contractor shall also reimburse Owner for the reasonable charges of Engineer for making
changes in the Contract Documents (or in the provisions of any other direct contract with
Owner) resulting from the acceptance of each proposed substitute.

Contractor’s Expense: Contractor shall provide all data in support of any proposed
substitute at Contractor’s expense.

Effect of Engineer’s Determination: |f Engineer approves the substitution request,
Contractor shall execute the proposed Change Order and proceed with the substitution.
The Engineer’s denial of a substitution request shall be final and binding, and may not be
reversed through an appeal under any provision of the Contract Documents. Contractor
may challenge the scope of reimbursement costs imposed under Paragraph 7.05.D, by
timely submittal of a Change Proposal.

Concerning Subcontractors, Suppliers, and Others

A.

Contractor may retain Subcontractors and Suppliers for the performance of parts of the
Work. Such Subcontractors and Suppliers must be acceptable to Owner.

Contractor shall retain specific Subcontractors, Suppliers, or other individuals or entities for
the performance of designated parts of the Work if required by the Contract to do so.

Subsequent to the submittal of Contractor’s Bid or final negotiation of the terms of the
Contract, Owner may not require Contractor to retain any Subcontractor, Supplier, or other
individual or entity to furnish or perform any of the Work against which Contractor has
reasonable objection.

Prior to entry into any binding subcontract or purchase order, Contractor shall submit to
Owner the identity of the proposed Subcontractor or Supplier (unless Owner has already
deemed such proposed Subcontractor or Supplier acceptable, during the bidding process or
otherwise). Such proposed Subcontractor or Supplier shall be deemed acceptable to Owner
unless Owner raises a substantive, reasonable objection within five days.
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Owner may require the replacement of any Subcontractor, Supplier, or other individual or
entity retained by Contractor to perform any part of the Work. Owner also may require
Contractor to retain specific replacements; provided, however, that Owner may not require
a replacement to which Contractor has a reasonable objection. If Contractor has submitted
the identity of certain Subcontractors, Suppliers, or other individuals or entities for
acceptance by Owner, and Owner has accepted it (either in writing or by failing to make
written objection thereto), then Owner may subsequently revoke the acceptance of any
such Subcontractor, Supplier, or other individual or entity so identified solely on the basis
of substantive, reasonable objection after due investigation. Contractor shall submit an
acceptable replacement for the rejected Subcontractor, Supplier, or other individual or
entity.

If Owner requires the replacement of any Subcontractor, Supplier, or other individual or
entity retained by Contractor to perform any part of the Work, then Contractor shall be
entitled to an adjustment in Contract Price or Contract Times, or both, with respect to the
replacement; and Contractor shall initiate a Change Proposal for such adjustment within 30
days of Owner’s requirement of replacement.

No acceptance by Owner of any such Subcontractor, Supplier, or other individual or entity,
whether initially or as a replacement, shall constitute a waiver of the right of Owner to the
completion of the Work in accordance with the Contract Documents.

On a monthly basis Contractor shall submit to Engineer a complete list of all Subcontractors
and Suppliers having a direct contract with Contractor, and of all other Subcontractors and
Suppliers known to Contractor at the time of submittal.

Contractor shall be fully responsible to Owner and Engineer for all acts and omissions of the
Subcontractors, Suppliers, and other individuals or entities performing or furnishing any of
the Work just as Contractor is responsible for Contractor’s own acts and omissions.

Contractor shall be solely responsible for scheduling and coordinating the work of
Subcontractors, Suppliers, and all other individuals or entities performing or furnishing any
of the Work.

Contractor shall restrict all Subcontractors, Suppliers, and such other individuals or entities
performing or furnishing any of the Work from communicating with Engineer or Owner,
except through Contractor or in case of an emergency, or as otherwise expressly allowed
herein.

The divisions and sections of the Specifications and the identifications of any Drawings shall
not control Contractor in dividing the Work among Subcontractors or Suppliers or
delineating the Work to be performed by any specific trade.

All Work performed for Contractor by a Subcontractor or Supplier shall be pursuant to an
appropriate contractual agreement that specifically binds the Subcontractor or Supplier to
the applicable terms and conditions of the Contract Documents for the benefit of Owner
and Engineer.

Owner may furnish to any Subcontractor or Supplier, to the extent practicable, information
about amounts paid to Contractor on account of Work performed for Contractor by the
particular Subcontractor or Supplier.
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Nothing in the Contract Documents:

1. shall create for the benefit of any such Subcontractor, Supplier, or other individual or
entity any contractual relationship between Owner or Engineer and any such
Subcontractor, Supplier, or other individual or entity; nor

2. shall create any obligation on the part of Owner or Engineer to pay or to see to the
payment of any money due any such Subcontractor, Supplier, or other individual or
entity except as may otherwise be required by Laws and Regulations.

7.07  Patent Fees and Royalties

A

Contractor shall pay all license fees and royalties and assume all costs incident to the use in
the performance of the Work or the incorporation in the Work of any invention, design,
process, product, or device which is the subject of patent rights or copyrights held by
others. If a particular invention, design, process, product, or device is specified in the
Contract Documents for use in the performance of the Work and if, to the actual
knowledge of Owner or Engineer, its use is subject to patent rights or copyrights calling for
the payment of any license fee or royalty to others, the existence of such rights shall be
disclosed by Owner in the Contract Documents.

To the fullest extent permitted by Laws and Regulations, Owner shall indemnify and hold
harmless Contractor, and its officers, directors, members, partners, employees, agents,
consultants, and subcontractors from and against all claims, costs, losses, and damages
(including but not limited to all fees and charges of engineers, architects, attorneys, and
other professionals, and all court or arbitration or other dispute resolution costs) arising
out of or relating to any infringement of patent rights or copyrights incident to the use in
the performance of the Work or resulting from the incorporation in the Work of any
invention, design, process, product, or device specified in the Contract Documents, but not
identified as being subject to payment of any license fee or royalty to others required by
patent rights or copyrights.

To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and
hold harmless Owner and Engineer, and the officers, directors, members, partners,
employees, agents, consultants and subcontractors of each and any of them from and
against all claims, costs, losses, and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or relating to any infringement
of patent rights or copyrights incident to the use in the performance of the Work or
resulting from the incorporation in the Work of any invention, design, process, product, or
device not specified in the Contract Documents.

7.08 Permits

A.

Unless otherwise provided in the Contract Documents, Contractor shall obtain and pay for
all construction permits and licenses. Owner shall assist Contractor, when necessary, in
obtaining such permits and licenses. Contractor shall pay all governmental charges and
inspection fees necessary for the prosecution of the Work which are applicable at the time
of the submission of Contractor’s Bid (or when Contractor became bound under a
negotiated contract). Owner shall pay all charges of utility owners for connections for
providing permanent service to the Work
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7.09 Taxes

A.

Contractor shall pay all sales, consumer, use, and other similar taxes required to be paid by
Contractor in accordance with the Laws and Regulations of the place of the Project which
are applicable during the performance of the Work.

7.10 Laws and Regulations

A

Contractor shall give all notices required by and shall comply with all Laws and Regulations
applicable to the performance of the Work. Except where otherwise expressly required by
applicable Laws and Regulations, neither Owner nor Engineer shall be responsible for
monitoring Contractor’s compliance with any Laws or Regulations.

If Contractor performs any Work or takes any other action knowing or having reason to
know that it is contrary to Laws or Regulations, Contractor shall bear all resulting costs and
losses, and shall indemnify and hold harmless Owner and Engineer, and the officers,
directors, members, partners, employees, agents, consultants, and subcontractors of each
and any of them from and against all claims, costs, losses, and damages (including but not
limited to all fees and charges of engineers, architects, attorneys, and other professionals
and all court or arbitration or other dispute resolution costs) arising out of or relating to
such Work or other action. It shall not be Contractor’s responsibility to make certain that
the Work described in the Contract Documents is in accordance with Laws and Regulations,
but this shall not relieve Contractor of Contractor’s obligations under Paragraph 3.03.

Owner or Contractor may give notice to the other party of any changes after the
submission of Contractor’s Bid (or after the date when Contractor became bound under a
negotiated contract) in Laws or Regulations having an effect on the cost or time of
performance of the Work, including but not limited to changes in Laws or Regulations
having an effect on procuring permits and on sales, use, value-added, consumption, and
other similar taxes. If Owner and Contractor are unable to agree on entitlement to or on
the amount or extent, if any, of any adjustment in Contract Price or Contract Times
resulting from such changes, then within 30 days of such notice Contractor may submit a
Change Proposal, or Owner may initiate a Claim.

7.11 Record Documents

A.

Contractor shall maintain in a safe place at the Site one printed record copy of all Drawings,
Specifications, Addenda, Change Orders, Work Change Directives, Field Orders, written
interpretations and clarifications, and approved Shop Drawings. Contractor shall keep such
record documents in good order and annotate them to show changes made during
construction. These record documents, together with all approved Samples, will be
available to Engineer for reference. Upon completion of the Work, Contractor shall deliver
these record documents to Engineer.

7.12  Safety and Protection

A.

Contractor shall be solely responsible for initiating, maintaining, and supervising all safety
precautions and programs in connection with the Work. Such responsibility does not
relieve Subcontractors of their responsibility for the safety of persons or property in the
performance of their work, nor for compliance with applicable safety Laws and Regulations.
Contractor shall take all necessary precautions for the safety of, and shall provide the
necessary protection to prevent damage, injury, or loss to:

1. all persons on the Site or who may be affected by the Work;
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7.13

7.14

2. all the Work and materials and equipment to be incorporated therein, whether in
storage on or off the Site; and

3. other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks,
pavements, roadways, structures, other work in progress, utilities, and Underground
Facilities not designated for removal, relocation, or replacement in the course of
construction.

Contractor shall comply with all applicable Laws and Regulations relating to the safety of
persons or property, or to the protection of persons or property from damage, injury, or
loss; and shall erect and maintain all necessary safeguards for such safety and protection.
Contractor shall notify Owner; the owners of adjacent property, Underground Facilities,
and other utilities; and other contractors and utility owners performing work at or adjacent
to the Site, when prosecution of the Work may affect them, and shall cooperate with them
in the protection, removal, relocation, and replacement of their property or work in
progress.

Contractor shall comply with the applicable requirements of Owner’s safety programs, if
any. The Supplementary Conditions identify any Owner’s safety programs that are
applicable to the Work.

Contractor shall inform Owner and Engineer of the specific requirements of Contractor’s
safety program with which Owner’s and Engineer’s employees and representatives must
comply while at the Site.

All damage, injury, or loss to any property referred to in Paragraph 7.12.A.2 or 7.12.A.3
caused, directly or indirectly, in whole or in part, by Contractor, any Subcontractor,
Supplier, or any other individual or entity directly or indirectly employed by any of them to
perform any of the Work, or anyone for whose acts any of them may be liable, shall be
remedied by Contractor at its expense (except damage or loss attributable to the fault of
Drawings or Specifications or to the acts or omissions of Owner or Engineer or anyone
employed by any of them, or anyone for whose acts any of them may be liable, and not
attributable, directly or indirectly, in whole or in part, to the fault or negligence of
Contractor or any Subcontractor, Supplier, or other individual or entity directly or indirectly
employed by any of them).

Contractor’s duties and responsibilities for safety and protection shall continue until such
time as all the Work is completed and Engineer has issued a notice to Owner and
Contractor in accordance with Paragraph 15.06.B that the Work is acceptable (except as
otherwise expressly provided in connection with Substantial Completion).

Contractor’s duties and responsibilities for safety and protection shall resume whenever
Contractor or any Subcontractor or Supplier returns to the Site to fulfill warranty or
correction obligations, or to conduct other tasks arising from the Contract Documents.

Safety Representative

Contractor shall designate a qualified and experienced safety representative at the Site
whose duties and responsibilities shall be the prevention of accidents and the maintaining
and supervising of safety precautions and programs.

Hazard Communication Programs

Contractor shall be responsible for coordinating any exchange of material safety data
sheets or other hazard communication information required to be made available to or
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exchanged between or among employers at the Site in accordance with Laws or
Regulations.

7.15  Emergencies

A.

In emergencies affecting the safety or protection of persons or the Work or property at the
Site or adjacent thereto, Contractor is obligated to act to prevent threatened damage,
injury, or loss. Contractor shall give Engineer prompt written notice if Contractor believes
that any significant changes in the Work or variations from the Contract Documents have
been caused thereby or are required as a result thereof. If Engineer determines that a
change in the Contract Documents is required because of the action taken by Contractor in
response to such an emergency, a Work Change Directive or Change Order will be issued.

7.16  Shop Drawings, Samples, and Other Submittals

A

Shop Drawing and Sample Submittal Requirements:
1. Before submitting a Shop Drawing or Sample, Contractor shall have:

a. reviewed and coordinated the Shop Drawing or Sample with other Shop Drawings
and Samples and with the requirements of the Work and the Contract
Documents;

b. determined and verified all field measurements, quantities, dimensions, specified
performance and design criteria, installation requirements, materials, catalog
numbers, and similar information with respect thereto;

c. determined and verified the suitability of all materials and equipment offered
with respect to the indicated application, fabrication, shipping, handling, storage,
assembly, and installation pertaining to the performance of the Work; and

d. determined and verified all information relative to Contractor’s responsibilities
for means, methods, techniques, sequences, and procedures of construction, and
safety precautions and programs incident thereto.

2. Each submittal shall bear a stamp or specific written certification that Contractor has
satisfied Contractor’s obligations under the Contract Documents with respect to
Contractor’s review of that submittal, and that Contractor approves the submittal.

3.  With each submittal, Contractor shall give Engineer specific written notice of any
variations that the Shop Drawing or Sample may have from the requirements of the
Contract Documents. This notice shall be set forth in a written communication
separate from the Shop Drawings or Sample submittal; and, in addition, in the case of
Shop Drawings by a specific notation made on each Shop Drawing submitted to
Engineer for review and approval of each such variation.

Submittal Procedures for Shop Drawings and Samples: Contractor shall submit Shop
Drawings and Samples to Engineer for review and approval in accordance with the
accepted Schedule of Submittals. Each submittal will be identified as Engineer may require.

1. Shop Drawings:
a. Contractor shall submit the number of copies required in the Specifications.

b. Data shown on the Shop Drawings will be complete with respect to quantities,
dimensions, specified performance and design criteria, materials, and similar data
to show Engineer the services, materials, and equipment Contractor proposes to
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provide and to enable Engineer to review the information for the limited
purposes required by Paragraph 7.16.D.

Samples:
a. Contractor shall submit the number of Samples required in the Specifications.

b. Contractor shall clearly identify each Sample as to material, Supplier, pertinent
data such as catalog numbers, the use for which intended and other data as
Engineer may require to enable Engineer to review the submittal for the limited
purposes required by Paragraph 7.16.D.

Where a Shop Drawing or Sample is required by the Contract Documents or the
Schedule of Submittals, any related Work performed prior to Engineer’s review and
approval of the pertinent submittal will be at the sole expense and responsibility of
Contractor.

Other Submittals: Contractor shall submit other submittals to Engineer in accordance with
the accepted Schedule of Submittals, and pursuant to the applicable terms of the
Specifications.

Engineer’s Review:

1.

Engineer will provide timely review of Shop Drawings and Samples in accordance with
the Schedule of Submittals acceptable to Engineer. Engineer’s review and approval will
be only to determine if the items covered by the submittals will, after installation or
incorporation in the Work, conform to the information given in the Contract
Documents and be compatible with the design concept of the completed Project as a
functioning whole as indicated by the Contract Documents.

Engineer’s review and approval will not extend to means, methods, techniques,
sequences, or procedures of construction or to safety precautions or programs
incident thereto.

Engineer’s review and approval of a separate item as such will not indicate approval of
the assembly in which the item functions.

Engineer’s review and approval of a Shop Drawing or Sample shall not relieve
Contractor from responsibility for any variation from the requirements of the Contract
Documents unless Contractor has complied with the requirements of Paragraph
7.16.A.3 and Engineer has given written approval of each such variation by specific
written notation thereof incorporated in or accompanying the Shop Drawing or
Sample. Engineer will document any such approved variation from the requirements
of the Contract Documents in a Field Order.

Engineer’s review and approval of a Shop Drawing or Sample shall not relieve
Contractor from responsibility for complying with the requirements of Paragraph
7.16.A and B.

Engineer’s review and approval of a Shop Drawing or Sample, or of a variation from
the requirements of the Contract Documents, shall not, under any circumstances,
change the Contract Times or Contract Price, unless such changes are included in a
Change Order.

Neither Engineer’s receipt, review, acceptance or approval of a Shop Drawing, Sample,
or other submittal shall result in such item becoming a Contract Document.
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E.

8. Contractor shall perform the Work in compliance with the requirements and
commitments set forth in approved Shop Drawings and Samples, subject to the
provisions of Paragraph 7.16.D.4.

Resubmittal Procedures:

1. Contractor shall make corrections required by Engineer and shall return the required
number of corrected copies of Shop Drawings and submit, as required, new Samples
for review and approval. Contractor shall direct specific attention in writing to
revisions other than the corrections called for by Engineer on previous submittals.

2. Contractor shall furnish required submittals with sufficient information and accuracy
to obtain required approval of an item with no more than three submittals. Engineer
will record Engineer’s time for reviewing a fourth or subsequent submittal of a Shop
Drawings, sample, or other item requiring approval, and Contractor shall be
responsible for Engineer’s charges to Owner for such time. Owner may impose a set-
off against payments due to Contractor to secure reimbursement for such charges.

3. If Contractor requests a change of a previously approved submittal item, Contractor
shall be responsible for Engineer’s charges to Owner for its review time, and Owner
may impose a set-off against payments due to Contractor to secure reimbursement for
such charges, unless the need for such change is beyond the control of Contractor.

7.17  Contractor’s General Warranty and Guarantee

A.

Contractor warrants and guarantees to Owner that all Work will be in accordance with the
Contract Documents and will not be defective. Engineer and its officers, directors,
members, partners, employees, agents, consultants, and subcontractors shall be entitled to
rely on Contractor’s warranty and guarantee.

Contractor’s warranty and guarantee hereunder excludes defects or damage caused by:

1. abuse, modification, or improper maintenance or operation by persons other than
Contractor, Subcontractors, Suppliers, or any other individual or entity for whom
Contractor is responsible; or

2. normal wear and tear under normal usage.

Contractor’s obligation to perform and complete the Work in accordance with the Contract
Documents shall be absolute. None of the following will constitute an acceptance of Work
that is not in accordance with the Contract Documents or a release of Contractor’s
obligation to perform the Work in accordance with the Contract Documents:

1. observations by Engineer;
2. recommendation by Engineer or payment by Owner of any progress or final payment;

3. the issuance of a certificate of Substantial Completion by Engineer or any payment
related thereto by Owner;

use or occupancy of the Work or any part thereof by Owner;
any review and approval of a Shop Drawing or Sample submittal;
the issuance of a notice of acceptability by Engineer;

any inspection, test, or approval by others; or

© N o v A

any correction of defective Work by Owner.
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If the Contract requires the Contractor to accept the assignment of a contract entered into
by Owner, then the specific warranties, guarantees, and correction obligations contained in
the assigned contract shall govern with respect to Contractor’s performance obligations to
Owner for the Work described in the assigned contract.

7.18  Indemnification

A

To the fullest extent permitted by Laws and Regulations, and in addition to any other
obligations of Contractor under the Contract or otherwise, Contractor shall indemnify and
hold harmless Owner and Engineer, and the officers, directors, members, partners,
employees, agents, consultants and subcontractors of each and any of them from and
against all claims, costs, losses, and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or relating to the performance
of the Work, provided that any such claim, cost, loss, or damage is attributable to bodily
injury, sickness, disease, or death, or to injury to or destruction of tangible property (other
than the Work itself), including the loss of use resulting therefrom but only to the extent
caused by any negligent act or omission of Contractor, any Subcontractor, any Supplier, or
any individual or entity directly or indirectly employed by any of them to perform any of
the Work or anyone for whose acts any of them may be liable.

In any and all claims against Owner or Engineer or any of their officers, directors, members,
partners, employees, agents, consultants, or subcontractors by any employee (or the
survivor or personal representative of such employee) of Contractor, any Subcontractor,
any Supplier, or any individual or entity directly or indirectly employed by any of them to
perform any of the Work, or anyone for whose acts any of them may be liable, the
indemnification obligation under Paragraph 7.18.A shall not be limited in any way by any
limitation on the amount or type of damages, compensation, or benefits payable by or for
Contractor or any such Subcontractor, Supplier, or other individual or entity under workers’
compensation acts, disability benefit acts, or other employee benefit acts.

The indemnification obligations of Contractor under Paragraph 7.18.A shall not extend to
the liability of Engineer and Engineer’s officers, directors, members, partners, employees,
agents, consultants and subcontractors arising out of:

1. the preparation or approval of, or the failure to prepare or approve maps, Drawings,
opinions, reports, surveys, Change Orders, designs, or Specifications; or

2. giving directions or instructions, or failing to give them, if that is the primary cause of
the injury or damage.

7.19  Delegation of Professional Design Services

A.

Contractor will not be required to provide professional design services unless such services
are specifically required by the Contract Documents for a portion of the Work or unless
such services are required to carry out Contractor’s responsibilities for construction means,
methods, techniques, sequences and procedures. Contractor shall not be required to
provide professional services in violation of applicable Laws and Regulations.

If professional design services or certifications by a design professional related to systems,
materials, or equipment are specifically required of Contractor by the Contract Documents,
Owner and Engineer will specify all performance and design criteria that such services must
satisfy. Contractor shall cause such services or certifications to be provided by a properly
licensed professional, whose signature and seal shall appear on all drawings, calculations,
specifications, certifications, and other submittals prepared by such professional. Shop
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Drawings and other submittals related to the Work designed or certified by such
professional, if prepared by others, shall bear such professional’s written approval when
submitted to Engineer.

Owner and Engineer shall be entitled to rely upon the adequacy, accuracy, and
completeness of the services, certifications, or approvals performed by such design
professionals, provided Owner and Engineer have specified to Contractor all performance
and design criteria that such services must satisfy.

Pursuant to this paragraph, Engineer’s review and approval of design calculations and
design drawings will be only for the limited purpose of checking for conformance with
performance and design criteria given and the design concept expressed in the Contract
Documents. Engineer’s review and approval of Shop Drawings and other submittals (except
design calculations and design drawings) will be only for the purpose stated in Paragraph
7.16.D.1.

Contractor shall not be responsible for the adequacy of the performance or design criteria
specified by Owner or Engineer.

ARTICLE 8 — OTHER WORK AT THE SITE

8.01  Other Work

A.

In addition to and apart from the Work under the Contract Documents, the Owner may
perform other work at or adjacent to the Site. Such other work may be performed by
Owner’s employees, or through contracts between the Owner and third parties. Owner
may also arrange to have third-party utility owners perform work on their utilities and
facilities at or adjacent to the Site.

If Owner performs other work at or adjacent to the Site with Owner’s employees, or
through contracts for such other work, then Owner shall give Contractor written notice
thereof prior to starting any such other work. If Owner has advance information regarding
the start of any utility work at or adjacent to the Site, Owner shall provide such information
to Contractor.

Contractor shall afford each other contractor that performs such other work, each utility
owner performing other work, and Owner, if Owner is performing other work with Owner’s
employees, proper and safe access to the Site, and provide a reasonable opportunity for
the introduction and storage of materials and equipment and the execution of such other
work. Contractor shall do all cutting, fitting, and patching of the Work that may be required
to properly connect or otherwise make its several parts come together and properly
integrate with such other work. Contractor shall not endanger any work of others by
cutting, excavating, or otherwise altering such work; provided, however, that Contractor
may cut or alter others' work with the written consent of Engineer and the others whose
work will be affected.

If the proper execution or results of any part of Contractor’s Work depends upon work
performed by others under this Article 8, Contractor shall inspect such other work and
promptly report to Engineer in writing any delays, defects, or deficiencies in such other
work that render it unavailable or unsuitable for the proper execution and results of
Contractor’s Work. Contractor’s failure to so report will constitute an acceptance of such
other work as fit and proper for integration with Contractor’s Work except for latent
defects and deficiencies in such other work.
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8.02  Coordination

A.

If Owner intends to contract with others for the performance of other work at or adjacent
to the Site, to perform other work at or adjacent to the Site with Owner’s employees, or to
arrange to have utility owners perform work at or adjacent to the Site, the following will be
set forth in the Supplementary Conditions or provided to Contractor prior to the start of
any such other work:

1. the identity of the individual or entity that will have authority and responsibility for
coordination of the activities among the various contractors;

2. an itemization of the specific matters to be covered by such authority and
responsibility; and

3. the extent of such authority and responsibilities.

Unless otherwise provided in the Supplementary Conditions, Owner shall have sole
authority and responsibility for such coordination.

8.03  Legal Relationships

A.

If, in the course of performing other work at or adjacent to the Site for Owner, the Owner’s
employees, any other contractor working for Owner, or any utility owner causes damage to
the Work or to the property of Contractor or its Subcontractors, or delays, disrupts,
interferes with, or increases the scope or cost of the performance of the Work, through
actions or inaction, then Contractor shall be entitled to an equitable adjustment in the
Contract Price or the Contract Times, or both. Contractor must submit any Change Proposal
seeking an equitable adjustment in the Contract Price or the Contract Times under this
paragraph within 30 days of the damaging, delaying, disrupting, or interfering event. The
entitlement to, and extent of, any such equitable adjustment shall take into account
information (if any) regarding such other work that was provided to Contractor in the
Contract Documents prior to the submittal of the Bid or the final negotiation of the terms
of the Contract. When applicable, any such equitable adjustment in Contract Price shall be
conditioned on Contractor assigning to Owner all Contractor’s rights against such other
contractor or utility owner with respect to the damage, delay, disruption, or interference
that is the subject of the adjustment. Contractor’s entitlement to an adjustment of the
Contract Times is conditioned on such adjustment being essential to Contractor’s ability to
complete the Work within the Contract Times.

Contractor shall take reasonable and customary measures to avoid damaging, delaying,
disrupting, or interfering with the work of Owner, any other contractor, or any utility owner
performing other work at or adjacent to the Site. If Contractor fails to take such measures
and as a result damages, delays, disrupts, or interferes with the work of any such other
contractor or utility owner, then Owner may impose a set-off against payments due to
Contractor, and assign to such other contractor or utility owner the Owner’s contractual
rights against Contractor with respect to the breach of the obligations set forth in this
paragraph.

When Owner is performing other work at or adjacent to the Site with Owner’s employees,
Contractor shall be liable to Owner for damage to such other work, and for the reasonable
direct delay, disruption, and interference costs incurred by Owner as a result of
Contractor’s failure to take reasonable and customary measures with respect to Owner’s
other work. In response to such damage, delay, disruption, or interference, Owner may
impose a set-off against payments due to Contractor.
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D. If Contractor damages, delays, disrupts, or interferes with the work of any other contractor,
or any utility owner performing other work at or adjacent to the Site, through Contractor’s
failure to take reasonable and customary measures to avoid such impacts, or if any claim
arising out of Contractor’s actions, inactions, or negligence in performance of the Work at
or adjacent to the Site is made by any such other contractor or utility owner against
Contractor, Owner, or Engineer, then Contractor shall (1) promptly attempt to settle the
claim as to all parties through negotiations with such other contractor or utility owner, or
otherwise resolve the claim by arbitration or other dispute resolution proceeding or at law,
and (2) indemnify and hold harmless Owner and Engineer, and the officers, directors,
members, partners, employees, agents, consultants and subcontractors of each and any of
them from and against any such claims, and against all costs, losses, and damages
(including but not limited to all fees and charges of engineers, architects, attorneys, and
other professionals and all court or arbitration or other dispute resolution costs) arising out
of or relating to such damage, delay, disruption, or interference.

ARTICLE 9 — OWNER’S RESPONSIBILITIES

9.01

9.02

9.03

9.04

9.05

9.06

9.07

Communications to Contractor

A. Except as otherwise provided in these General Conditions, Owner shall issue all
communications to Contractor through Engineer.

Replacement of Engineer

A. Owner may at its discretion appoint an engineer to replace Engineer, provided Contractor
makes no reasonable objection to the replacement engineer. The replacement engineer’s
status under the Contract Documents shall be that of the former Engineer.

Furnish Data
A. Owner shall promptly furnish the data required of Owner under the Contract Documents.
Pay When Due

A. Owner shall make payments to Contractor when they are due as provided in the
Agreement.

Lands and Easements; Reports, Tests, and Drawings

A. Owner’s duties with respect to providing lands and easements are set forth in Paragraph
5.01.

B. Owner’s duties with respect to providing engineering surveys to establish reference points
are set forth in Paragraph 4.03.

C. Article 5 refers to Owner’s identifying and making available to Contractor copies of reports
of explorations and tests of conditions at the Site, and drawings of physical conditions
relating to existing surface or subsurface structures at the Site.

Insurance

A. Owner’s responsibilities, if any, with respect to purchasing and maintaining liability and
property insurance are set forth in Article 6.

Change Orders

A. Owner’s responsibilities with respect to Change Orders are set forth in Article 11.
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9.08 Inspections, Tests, and Approvals

A. Owner’s responsibility with respect to certain inspections, tests, and approvals is set forth
in Paragraph 14.02.B.

9.09 Limitations on Owner’s Responsibilities

A. The Owner shall not supervise, direct, or have control or authority over, nor be responsible
for, Contractor’s means, methods, techniques, sequences, or procedures of construction,
or the safety precautions and programs incident thereto, or for any failure of Contractor to
comply with Laws and Regulations applicable to the performance of the Work. Owner will
not be responsible for Contractor’s failure to perform the Work in accordance with the
Contract Documents.

9.10 Undisclosed Hazardous Environmental Condition

A. Owner’s responsibility in respect to an undisclosed Hazardous Environmental Condition is
set forth in Paragraph 5.06.

9.11  Evidence of Financial Arrangements

A. Upon request of Contractor, Owner shall furnish Contractor reasonable evidence that
financial arrangements have been made to satisfy Owner’s obligations under the Contract
Documents (including obligations under proposed changes in the Work).

9.12  Safety Programs

A.  While at the Site, Owner’s employees and representatives shall comply with the specific
applicable requirements of Contractor’s safety programs of which Owner has been
informed.

B. Owner shall furnish copies of any applicable Owner safety programs to Contractor.
ARTICLE 10 — ENGINEER’S STATUS DURING CONSTRUCTION

10.01 Owner’s Representative

A. Engineer will be Owner’s representative during the construction period. The duties and
responsibilities and the limitations of authority of Engineer as Owner’s representative
during construction are set forth in the Contract.

10.02 Visits to Site

A. Engineer will make visits to the Site at intervals appropriate to the various stages of
construction as Engineer deems necessary in order to observe as an experienced and
qualified design professional the progress that has been made and the quality of the
various aspects of Contractor’s executed Work. Based on information obtained during such
visits and observations, Engineer, for the benefit of Owner, will determine, in general, if the
Work is proceeding in accordance with the Contract Documents. Engineer will not be
required to make exhaustive or continuous inspections on the Site to check the quality or
qguantity of the Work. Engineer’s efforts will be directed toward providing for Owner a
greater degree of confidence that the completed Work will conform generally to the
Contract Documents. On the basis of such visits and observations, Engineer will keep
Owner informed of the progress of the Work and will endeavor to guard Owner against
defective Work.

B. Engineer’s visits and observations are subject to all the limitations on Engineer’s authority
and responsibility set forth in Paragraph 10.08. Particularly, but without limitation, during
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10.03

10.04

10.05

10.06

10.07

10.08

or as a result of Engineer’s visits or observations of Contractor’s Work, Engineer will not
supervise, direct, control, or have authority over or be responsible for Contractor’s means,
methods, techniques, sequences, or procedures of construction, or the safety precautions
and programs incident thereto, or for any failure of Contractor to comply with Laws and
Regulations applicable to the performance of the Work.

Project Representative

A. If Owner and Engineer have agreed that Engineer will furnish a Resident Project
Representative to represent Engineer at the Site and assist Engineer in observing the
progress and quality of the Work, then the authority and responsibilities of any such
Resident Project Representative will be as provided in the Supplementary Conditions, and
limitations on the responsibilities thereof will be as provided in Paragraph 10.08. If Owner
designates another representative or agent to represent Owner at the Site who is not
Engineer’s consultant, agent, or employee, the responsibilities and authority and
limitations thereon of such other individual or entity will be as provided in the
Supplementary Conditions.

Rejecting Defective Work
A. Engineer has the authority to reject Work in accordance with Article 14.
Shop Drawings, Change Orders and Payments

A. Engineer’s authority, and limitations thereof, as to Shop Drawings and Samples, are set
forth in Paragraph 7.16.

B. Engineer’s authority, and limitations thereof, as to design calculations and design drawings
submitted in response to a delegation of professional design services, if any, are set forth in
Paragraph 7.19.

C. Engineer’s authority as to Change Orders is set forth in Article 11.
D. Engineer’s authority as to Applications for Payment is set forth in Article 15.
Determinations for Unit Price Work

A. Engineer will determine the actual quantities and classifications of Unit Price Work
performed by Contractor as set forth in Paragraph 13.03.

Decisions on Requirements of Contract Documents and Acceptability of Work

A. Engineer will render decisions regarding the requirements of the Contract Documents, and
judge the acceptability of the Work, pursuant to the specific procedures set forth herein for
initial interpretations, Change Proposals, and acceptance of the Work. In rendering such
decisions and judgments, Engineer will not show partiality to Owner or Contractor, and will
not be liable to Owner, Contractor, or others in connection with any proceedings,
interpretations, decisions, or judgments conducted or rendered in good faith.

Limitations on Engineer’s Authority and Responsibilities

A. Neither Engineer’s authority or responsibility under this Article 10 or under any other
provision of the Contract, nor any decision made by Engineer in good faith either to
exercise or not exercise such authority or responsibility or the undertaking, exercise, or
performance of any authority or responsibility by Engineer, shall create, impose, or give rise
to any duty in contract, tort, or otherwise owed by Engineer to Contractor, any
Subcontractor, any Supplier, any other individual or entity, or to any surety for or employee
or agent of any of them.
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B. Engineer will not supervise, direct, control, or have authority over or be responsible for
Contractor’s means, methods, techniques, sequences, or procedures of construction, or the
safety precautions and programs incident thereto, or for any failure of Contractor to
comply with Laws and Regulations applicable to the performance of the Work. Engineer will
not be responsible for Contractor’s failure to perform the Work in accordance with the
Contract Documents.

C. Engineer will not be responsible for the acts or omissions of Contractor or of any
Subcontractor, any Supplier, or of any other individual or entity performing any of the
Work.

D. Engineer’s review of the final Application for Payment and accompanying documentation
and all maintenance and operating instructions, schedules, guarantees, bonds, certificates
of inspection, tests and approvals, and other documentation required to be delivered by
Paragraph 15.06.A will only be to determine generally that their content complies with the
requirements of, and in the case of certificates of inspections, tests, and approvals, that the
results certified indicate compliance with the Contract Documents.

E. The limitations upon authority and responsibility set forth in this Paragraph 10.08 shall also
apply to the Resident Project Representative, if any.

10.09 Compliance with Safety Program

A.  While at the Site, Engineer’s employees and representatives will comply with the specific
applicable requirements of Owner’s and Contractor’s safety programs (if any) of which
Engineer has been informed.

ARTICLE 11 - AMENDING THE CONTRACT DOCUMENTS; CHANGES IN THE WORK

11.01 Amending and Supplementing Contract Documents

A. The Contract Documents may be amended or supplemented by a Change Order, a Work
Change Directive, or a Field Order.

1. Change Orders:

a. If an amendment or supplement to the Contract Documents includes a change in
the Contract Price or the Contract Times, such amendment or supplement must
be set forth in a Change Order. A Change Order also may be used to establish
amendments and supplements of the Contract Documents that do not affect the
Contract Price or Contract Times.

b. Owner and Contractor may amend those terms and conditions of the Contract
Documents that do not involve (1) the performance or acceptability of the Work,
(2) the design (as set forth in the Drawings, Specifications, or otherwise), or (3)
other engineering or technical matters, without the recommendation of the
Engineer. Such an amendment shall be set forth in a Change Order.

2.  Work Change Directives: A Work Change Directive will not change the Contract Price
or the Contract Times but is evidence that the parties expect that the modification
ordered or documented by a Work Change Directive will be incorporated in a
subsequently issued Change Order, following negotiations by the parties as to the
Work Change Directive’s effect, if any, on the Contract Price and Contract Times; or, if
negotiations are unsuccessful, by a determination under the terms of the Contract
Documents governing adjustments, expressly including Paragraph 11.04 regarding
change of Contract Price. Contractor must submit any Change Proposal seeking an
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adjustment of the Contract Price or the Contract Times, or both, no later than 30 days
after the completion of the Work set out in the Work Change Directive. Owner must
submit any Claim seeking an adjustment of the Contract Price or the Contract Times,
or both, no later than 60 days after issuance of the Work Change Directive.

3. Field Orders: Engineer may authorize minor changes in the Work if the changes do not
involve an adjustment in the Contract Price or the Contract Times and are compatible
with the design concept of the completed Project as a functioning whole as indicated
by the Contract Documents. Such changes will be accomplished by a Field Order and
will be binding on Owner and also on Contractor, which shall perform the Work
involved promptly. If Contractor believes that a Field Order justifies an adjustment in
the Contract Price or Contract Times, or both, then before proceeding with the Work
at issue, Contractor shall submit a Change Proposal as provided herein.

11.02 Owner-Authorized Changes in the Work

A

Without invalidating the Contract and without notice to any surety, Owner may, at any
time or from time to time, order additions, deletions, or revisions in the Work. Such
changes shall be supported by Engineer’s recommendation, to the extent the change
involves the design (as set forth in the Drawings, Specifications, or otherwise), or other
engineering or technical matters. Such changes may be accomplished by a Change Order, if
Owner and Contractor have agreed as to the effect, if any, of the changes on Contract
Times or Contract Price; or by a Work Change Directive. Upon receipt of any such
document, Contractor shall promptly proceed with the Work involved; or, in the case of a
deletion in the Work, promptly cease construction activities with respect to such deleted
Work. Added or revised Work shall be performed under the applicable conditions of the
Contract Documents. Nothing in this paragraph shall obligate Contractor to undertake work
that Contractor reasonably concludes cannot be performed in a manner consistent with
Contractor’s safety obligations under the Contract Documents or Laws and Regulations.

11.03  Unauthorized Changes in the Work

A.

Contractor shall not be entitled to an increase in the Contract Price or an extension of the
Contract Times with respect to any work performed that is not required by the Contract
Documents, as amended, modified, or supplemented, except in the case of an emergency
as provided in Paragraph 7.15 or in the case of uncovering Work as provided in Paragraph
14.05.

11.04 Change of Contract Price

A.

The Contract Price may only be changed by a Change Order. Any Change Proposal for an
adjustment in the Contract Price shall comply with the provisions of Paragraph 11.06. Any
Claim for an adjustment of Contract Price shall comply with the provisions of Article 12.

An adjustment in the Contract Price will be determined as follows:

1. where the Work involved is covered by unit prices contained in the Contract
Documents, then by application of such unit prices to the quantities of the items
involved (subject to the provisions of Paragraph 13.03); or

2. where the Work involved is not covered by unit prices contained in the Contract
Documents, then by a mutually agreed lump sum (which may include an allowance for
overhead and profit not necessarily in accordance with Paragraph 11.04.C.2); or

3. where the Work involved is not covered by unit prices contained in the Contract
Documents and the parties do not reach mutual agreement to a lump sum, then on
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C.

the basis of the Cost of the Work (determined as provided in Paragraph 13.01) plus a
Contractor’s fee for overhead and profit (determined as provided in Paragraph
11.04.C).

Contractor’s Fee: When applicable, the Contractor’s fee for overhead and profit shall be
determined as follows:

1.
2.

a mutually acceptable fixed fee; or

if a fixed fee is not agreed upon, then a fee based on the following percentages of the
various portions of the Cost of the Work:

a.

for costs incurred under Paragraphs 13.01.B.1 and 13.01.B.2, the Contractor’s fee
shall be 15 percent;

for costs incurred under Paragraph 13.01.B.3, the Contractor’s fee shall be five
percent;

where one or more tiers of subcontracts are on the basis of Cost of the Work plus
a fee and no fixed fee is agreed upon, the intent of Paragraphs 11.01.C.2.a and
11.01.C.2.b is that the Contractor’s fee shall be based on: (1) a fee of 15 percent
of the costs incurred under Paragraphs 13.01.A.1 and 13.01.A.2 by the
Subcontractor that actually performs the Work, at whatever tier, and (2) with
respect to Contractor itself and to any Subcontractors of a tier higher than that of
the Subcontractor that actually performs the Work, a fee of five percent of the
amount (fee plus underlying costs incurred) attributable to the next lower tier
Subcontractor; provided, however, that for any such subcontracted work the
maximum total fee to be paid by Owner shall be no greater than 27 percent of
the costs incurred by the Subcontractor that actually performs the work;

no fee shall be payable on the basis of costs itemized under Paragraphs 13.01.B.4,
13.01.B.5, and 13.01.C;

the amount of credit to be allowed by Contractor to Owner for any change which
results in a net decrease in cost will be the amount of the actual net decrease in
cost plus a deduction in Contractor’s fee by an amount equal to five percent of
such net decrease; and

when both additions and credits are involved in any one change, the adjustment
in Contractor’s fee shall be computed on the basis of the net change in
accordance with Paragraphs 11.04.C.2.a through 11.04.C.2.e, inclusive.

11.05 Change of Contract Times

A.

The Contract Times may only be changed by a Change Order. Any Change Proposal for an

adjustment in the Contract Times shall comply with the provisions of Paragraph 11.06. Any
Claim for an adjustment in the Contract Times shall comply with the provisions of Article

12.

An adjustment of the Contract Times shall be subject to the limitations set forth in

Paragraph 4.05, concerning delays in Contractor’s progress.

11.06 Change Proposals

A.

Contractor shall submit a Change Proposal to Engineer to request an adjustment in the
Contract Times or Contract Price; appeal an initial decision by Engineer concerning the
requirements of the Contract Documents or relating to the acceptability of the Work under

the Contract Documents; contest a set-off against payment due; or seek other relief under
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the Contract. The Change Proposal shall specify any proposed change in Contract Times or
Contract Price, or both, or other proposed relief, and explain the reason for the proposed
change, with citations to any governing or applicable provisions of the Contract Documents.

1.

Procedures: Contractor shall submit each Change Proposal to Engineer promptly (but
in no event later than 30 days) after the start of the event giving rise thereto, or after
such initial decision. The Contractor shall submit supporting data, including the
proposed change in Contract Price or Contract Time (if any), to the Engineer and
Owner within 15 days after the submittal of the Change Proposal. The supporting data
shall be accompanied by a written statement that the supporting data are accurate
and complete, and that any requested time or price adjustment is the entire
adjustment to which Contractor believes it is entitled as a result of said event.
Engineer will advise Owner regarding the Change Proposal, and consider any
comments or response from Owner regarding the Change Proposal.

Engineer’s Action: Engineer will review each Change Proposal and, within 30 days after
receipt of the Contractor’s supporting data, either deny the Change Proposal in whole,
approve it in whole, or deny it in part and approve it in part. Such actions shall be in
writing, with a copy provided to Owner and Contractor. If Engineer does not take
action on the Change Proposal within 30 days, then either Owner or Contractor may at
any time thereafter submit a letter to the other party indicating that as a result of
Engineer’s inaction the Change Proposal is deemed denied, thereby commencing the
time for appeal of the denial under Article 12.

Binding Decision: Engineer’s decision will be final and binding upon Owner and
Contractor, unless Owner or Contractor appeals the decision by filing a Claim under
Article 12.

B. Resolution of Certain Change Proposals: If the Change Proposal does not involve the design
(as set forth in the Drawings, Specifications, or otherwise), the acceptability of the Work, or
other engineering or technical matters, then Engineer will notify the parties that the
Engineer is unable to resolve the Change Proposal. For purposes of further resolution of
such a Change Proposal, such notice shall be deemed a denial, and Contractor may choose
to seek resolution under the terms of Article 12.

11.07 Execution of Change Orders

A. Owner and Contractor shall execute appropriate Change Orders covering:

1.

changes in the Contract Price or Contract Times which are agreed to by the parties,
including any undisputed sum or amount of time for Work actually performed in
accordance with a Work Change Directive;

changes in Contract Price resulting from an Owner set-off, unless Contractor has duly
contested such set-off;

changes in the Work which are: (a) ordered by Owner pursuant to Paragraph 11.02, (b)
required because of Owner’s acceptance of defective Work under Paragraph 14.04 or
Owner’s correction of defective Work under Paragraph 14.07, or (c) agreed to by the
parties, subject to the need for Engineer’s recommendation if the change in the Work
involves the design (as set forth in the Drawings, Specifications, or otherwise), or other
engineering or technical matters; and

changes in the Contract Price or Contract Times, or other changes, which embody the
substance of any final and binding results under Paragraph 11.06, or Article 12.
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B.

If Owner or Contractor refuses to execute a Change Order that is required to be executed
under the terms of this Paragraph 11.07, it shall be deemed to be of full force and effect, as
if fully executed.

11.08 Notification to Surety

A

If the provisions of any bond require notice to be given to a surety of any change affecting
the general scope of the Work or the provisions of the Contract Documents (including, but
not limited to, Contract Price or Contract Times), the giving of any such notice will be
Contractor’s responsibility. The amount of each applicable bond will be adjusted to reflect
the effect of any such change.

ARTICLE 12 - CLAIMS

12.01 Claims

A

Claims Process: The following disputes between Owner and Contractor shall be submitted
to the Claims process set forth in this Article:

1. Appeals by Owner or Contractor of Engineer’s decisions regarding Change Proposals;

2. Owner demands for adjustments in the Contract Price or Contract Times, or other
relief under the Contract Documents; and

3. Disputes that Engineer has been unable to address because they do not involve the
design (as set forth in the Drawings, Specifications, or otherwise), the acceptability of
the Work, or other engineering or technical matters.

Submittal of Claim: The party submitting a Claim shall deliver it directly to the other party
to the Contract promptly (but in no event later than 30 days) after the start of the event
giving rise thereto; in the case of appeals regarding Change Proposals within 30 days of the
decision under appeal. The party submitting the Claim shall also furnish a copy to the
Engineer, for its information only. The responsibility to substantiate a Claim shall rest with
the party making the Claim. In the case of a Claim by Contractor seeking an increase in the
Contract Times or Contract Price, or both, Contractor shall certify that the Claim is made in
good faith, that the supporting data are accurate and complete, and that to the best of
Contractor’s knowledge and belief the amount of time or money requested accurately
reflects the full amount to which Contractor is entitled.

Review and Resolution: The party receiving a Claim shall review it thoroughly, giving full
consideration to its merits. The two parties shall seek to resolve the Claim through the
exchange of information and direct negotiations. The parties may extend the time for
resolving the Claim by mutual agreement. All actions taken on a Claim shall be stated in
writing and submitted to the other party, with a copy to Engineer.

Mediation:

1. At any time after initiation of a Claim, Owner and Contractor may mutually agree to
mediation of the underlying dispute. The agreement to mediate shall stay the Claim
submittal and response process.

2. If Owner and Contractor agree to mediation, then after 60 days from such agreement,
either Owner or Contractor may unilaterally terminate the mediation process, and the
Claim submittal and decision process shall resume as of the date of the termination. If
the mediation proceeds but is unsuccessful in resolving the dispute, the Claim
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submittal and decision process shall resume as of the date of the conclusion of the
mediation, as determined by the mediator.

3.  Owner and Contractor shall each pay one-half of the mediator’s fees and costs.

Partial Approval: If the party receiving a Claim approves the Claim in part and denies it in
part, such action shall be final and binding unless within 30 days of such action the other
party invokes the procedure set forth in Article 17 for final resolution of disputes.

Denial of Claim: If efforts to resolve a Claim are not successful, the party receiving the Claim
may deny it by giving written notice of denial to the other party. If the receiving party does
not take action on the Claim within 90 days, then either Owner or Contractor may at any
time thereafter submit a letter to the other party indicating that as a result of the inaction,
the Claim is deemed denied, thereby commencing the time for appeal of the denial. A
denial of the Claim shall be final and binding unless within 30 days of the denial the other
party invokes the procedure set forth in Article 17 for the final resolution of disputes.

Final and Binding Results: If the parties reach a mutual agreement regarding a Claim,
whether through approval of the Claim, direct negotiations, mediation, or otherwise; or if a
Claim is approved in part and denied in part, or denied in full, and such actions become
final and binding; then the results of the agreement or action on the Claim shall be
incorporated in a Change Order to the extent they affect the Contract, including the Work,
the Contract Times, or the Contract Price.

ARTICLE 13 — COST OF THE WORK; ALLOWANCES; UNIT PRICE WORK

13.01 Cost of the Work

A.

Purposes for Determination of Cost of the Work: The term Cost of the Work means the sum
of all costs necessary for the proper performance of the Work at issue, as further defined
below. The provisions of this Paragraph 13.01 are used for two distinct purposes:

1. To determine Cost of the Work when Cost of the Work is a component of the Contract
Price, under cost-plus-fee, time-and-materials, or other cost-based terms; or

2. To determine the value of a Change Order, Change Proposal, Claim, set-off, or other
adjustment in Contract Price. When the value of any such adjustment is determined
on the basis of Cost of the Work, Contractor is entitled only to those additional or
incremental costs required because of the change in the Work or because of the event
giving rise to the adjustment.

Costs Included: Except as otherwise may be agreed to in writing by Owner, costs included in
the Cost of the Work shall be in amounts no higher than those prevailing in the locality of
the Project, shall not include any of the costs itemized in Paragraph 13.01.C, and shall
include only the following items:

1. Payroll costs for employees in the direct employ of Contractor in the performance of
the Work under schedules of job classifications agreed upon by Owner and Contractor.
Such employees shall include, without limitation, superintendents, foremen, and other
personnel employed full time on the Work. Payroll costs for employees not employed
full time on the Work shall be apportioned on the basis of their time spent on the
Work. Payroll costs shall include, but not be limited to, salaries and wages plus the
cost of fringe benefits, which shall include social security contributions,
unemployment, excise, and payroll taxes, workers’ compensation, health and
retirement benefits, bonuses, sick leave, and vacation and holiday pay applicable
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thereto. The expenses of performing Work outside of regular working hours, on
Saturday, Sunday, or legal holidays, shall be included in the above to the extent
authorized by Owner.

Cost of all materials and equipment furnished and incorporated in the Work, including
costs of transportation and storage thereof, and Suppliers’ field services required in
connection therewith. All cash discounts shall accrue to Contractor unless Owner
deposits funds with Contractor with which to make payments, in which case the cash
discounts shall accrue to Owner. All trade discounts, rebates, and refunds and returns
from sale of surplus materials and equipment shall accrue to Owner, and Contractor
shall make provisions so that they may be obtained.

Payments made by Contractor to Subcontractors for Work performed by
Subcontractors. If required by Owner, Contractor shall obtain competitive bids from
subcontractors acceptable to Owner and Contractor and shall deliver such bids to
Owner, who will then determine, with the advice of Engineer, which bids, if any, will
be acceptable. If any subcontract provides that the Subcontractor is to be paid on the
basis of Cost of the Work plus a fee, the Subcontractor’s Cost of the Work and fee shall
be determined in the same manner as Contractor’s Cost of the Work and fee as
provided in this Paragraph 13.01.

Costs of special consultants (including but not limited to engineers, architects, testing
laboratories, surveyors, attorneys, and accountants) employed for services specifically
related to the Work.

Supplemental costs including the following:

a. The proportion of necessary transportation, travel, and subsistence expenses of
Contractor’s employees incurred in discharge of duties connected with the Work.

b. Cost, including transportation and maintenance, of all materials, supplies,
equipment, machinery, appliances, office, and temporary facilities at the Site, and
hand tools not owned by the workers, which are consumed in the performance of
the Work, and cost, less market value, of such items used but not consumed
which remain the property of Contractor.

c. Rentals of all construction equipment and machinery, and the parts thereof,
whether rented from Contractor or others in accordance with rental agreements
approved by Owner with the advice of Engineer, and the costs of transportation,
loading, unloading, assembly, dismantling, and removal thereof. All such costs
shall be in accordance with the terms of said rental agreements. The rental of any
such equipment, machinery, or parts shall cease when the use thereof is no
longer necessary for the Work.

d. Sales, consumer, use, and other similar taxes related to the Work, and for which
Contractor is liable, as imposed by Laws and Regulations.

e. Deposits lost for causes other than negligence of Contractor, any Subcontractor,
or anyone directly or indirectly employed by any of them or for whose acts any of
them may be liable, and royalty payments and fees for permits and licenses.

f.  Losses and damages (and related expenses) caused by damage to the Work, not
compensated by insurance or otherwise, sustained by Contractor in connection
with the performance of the Work (except losses and damages within the
deductible amounts of property insurance established in accordance with
Paragraph 6.05), provided such losses and damages have resulted from causes
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C.

other than the negligence of Contractor, any Subcontractor, or anyone directly or
indirectly employed by any of them or for whose acts any of them may be liable.
Such losses shall include settlements made with the written consent and approval
of Owner. No such losses, damages, and expenses shall be included in the Cost of
the Work for the purpose of determining Contractor’s fee.

g. The cost of utilities, fuel, and sanitary facilities at the Site.

h. Minor expenses such as communication service at the Site, express and courier
services, and similar petty cash items in connection with the Work.

i.  The costs of premiums for all bonds and insurance that Contractor is required by
the Contract Documents to purchase and maintain.

Costs Excluded: The term Cost of the Work shall not include any of the following items:

1. Payroll costs and other compensation of Contractor’s officers, executives, principals
(of partnerships and sole proprietorships), general managers, safety managers,
engineers, architects, estimators, attorneys, auditors, accountants, purchasing and
contracting agents, expediters, timekeepers, clerks, and other personnel employed by
Contractor, whether at the Site or in Contractor’s principal or branch office for general
administration of the Work and not specifically included in the agreed upon schedule
of job classifications referred to in Paragraph 13.01.B.1 or specifically covered by
Paragraph 13.01.B.4. The payroll costs and other compensation excluded here are to
be considered administrative costs covered by the Contractor’s fee.

2. Expenses of Contractor’s principal and branch offices other than Contractor’s office at
the Site.

3. Any part of Contractor’s capital expenses, including interest on Contractor’s capital
employed for the Work and charges against Contractor for delinquent payments.

4. Costs due to the negligence of Contractor, any Subcontractor, or anyone directly or
indirectly employed by any of them or for whose acts any of them may be liable,
including but not limited to, the correction of defective Work, disposal of materials or
equipment wrongly supplied, and making good any damage to property.

5. Other overhead or general expense costs of any kind and the costs of any item not
specifically and expressly included in Paragraph 13.01.B.

Contractor’s Fee: When the Work as a whole is performed on the basis of cost-plus,
Contractor’s fee shall be determined as set forth in the Agreement. When the value of any
Work covered by a Change Order, Change Proposal, Claim, set-off, or other adjustment in
Contract Price is determined on the basis of Cost of the Work, Contractor’s fee shall be
determined as set forth in Paragraph 11.04.C.

Documentation: Whenever the Cost of the Work for any purpose is to be determined
pursuant to this Article 13, Contractor will establish and maintain records thereof in
accordance with generally accepted accounting practices and submit in a form acceptable
to Engineer an itemized cost breakdown together with supporting data.

13.02 Allowances

A.

It is understood that Contractor has included in the Contract Price all allowances so named
in the Contract Documents and shall cause the Work so covered to be performed for such
sums and by such persons or entities as may be acceptable to Owner and Engineer.
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Cash Allowances: Contractor agrees that:

1. the cash allowances include the cost to Contractor (less any applicable trade
discounts) of materials and equipment required by the allowances to be delivered at
the Site, and all applicable taxes; and

2. Contractor’s costs for unloading and handling on the Site, labor, installation, overhead,
profit, and other expenses contemplated for the cash allowances have been included
in the Contract Price and not in the allowances, and no demand for additional
payment on account of any of the foregoing will be valid.

Contingency Allowance: Contractor agrees that a contingency allowance, if any, is for the
sole use of Owner to cover unanticipated costs.

Prior to final payment, an appropriate Change Order will be issued as recommended by
Engineer to reflect actual amounts due Contractor on account of Work covered by
allowances, and the Contract Price shall be correspondingly adjusted.

13.03 Unit Price Work

A.

Where the Contract Documents provide that all or part of the Work is to be Unit Price
Work, initially the Contract Price will be deemed to include for all Unit Price Work an
amount equal to the sum of the unit price for each separately identified item of Unit Price
Work times the estimated quantity of each item as indicated in the Agreement.

The estimated quantities of items of Unit Price Work are not guaranteed and are solely for
the purpose of comparison of Bids and determining an initial Contract Price. Payments to
Contractor for Unit Price Work will be based on actual quantities.

Each unit price will be deemed to include an amount considered by Contractor to be
adequate to cover Contractor’s overhead and profit for each separately identified item.

Engineer will determine the actual quantities and classifications of Unit Price Work
performed by Contractor. Engineer will review with Contractor the Engineer’s preliminary
determinations on such matters before rendering a written decision thereon (by
recommendation of an Application for Payment or otherwise). Engineer’s written decision
thereon will be final and binding (except as modified by Engineer to reflect changed factual
conditions or more accurate data) upon Owner and Contractor, subject to the provisions of
the following paragraph.

Within 30 days of Engineer’s written decision under the preceding paragraph, Contractor
may submit a Change Proposal, or Owner may file a Claim, seeking an adjustment in the
Contract Price if:

1. the quantity of any item of Unit Price Work performed by Contractor differs materially
and significantly from the estimated quantity of such item indicated in the Agreement;

2. thereis no corresponding adjustment with respect to any other item of Work; and

3. Contractor believes that it is entitled to an increase in Contract Price as a result of
having incurred additional expense or Owner believes that Owner is entitled to a
decrease in Contract Price, and the parties are unable to agree as to the amount of any
such increase or decrease.
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ARTICLE 14 - TESTS AND INSPECTIONS; CORRECTION, REMOVAL OR ACCEPTANCE OF DEFECTIVE

WORK

14.01 Access to Work

A.

Owner, Engineer, their consultants and other representatives and personnel of Owner,
independent testing laboratories, and authorities having jurisdiction will have access to the
Site and the Work at reasonable times for their observation, inspection, and testing.
Contractor shall provide them proper and safe conditions for such access and advise them
of Contractor’s safety procedures and programs so that they may comply therewith as
applicable.

14.02 Tests, Inspections, and Approvals

A

Contractor shall give Engineer timely notice of readiness of the Work (or specific parts
thereof) for all required inspections and tests, and shall cooperate with inspection and
testing personnel to facilitate required inspections and tests.

Owner shall retain and pay for the services of an independent inspector, testing laboratory,
or other qualified individual or entity to perform all inspections and tests expressly required
by the Contract Documents to be furnished and paid for by Owner, except that costs
incurred in connection with tests or inspections of covered Work shall be governed by the
provisions of Paragraph 14.05.

If Laws or Regulations of any public body having jurisdiction require any Work (or part
thereof) specifically to be inspected, tested, or approved by an employee or other
representative of such public body, Contractor shall assume full responsibility for arranging
and obtaining such inspections, tests, or approvals, pay all costs in connection therewith,
and furnish Engineer the required certificates of inspection or approval.

Contractor shall be responsible for arranging, obtaining, and paying for all inspections and
tests required:

1. by the Contract Documents, unless the Contract Documents expressly allocate
responsibility for a specific inspection or test to Owner;

2. to attain Owner’s and Engineer’s acceptance of materials or equipment to be
incorporated in the Work;

3. by manufacturers of equipment furnished under the Contract Documents;

4. for testing, adjusting, and balancing of mechanical, electrical, and other equipment to
be incorporated into the Work; and

5. for acceptance of materials, mix designs, or equipment submitted for approval prior to
Contractor’s purchase thereof for incorporation in the Work.

Such inspections and tests shall be performed by independent inspectors, testing
laboratories, or other qualified individuals or entities acceptable to Owner and Engineer.

If the Contract Documents require the Work (or part thereof) to be approved by Owner,
Engineer, or another designated individual or entity, then Contractor shall assume full
responsibility for arranging and obtaining such approvals.

If any Work (or the work of others) that is to be inspected, tested, or approved is covered
by Contractor without written concurrence of Engineer, Contractor shall, if requested by
Engineer, uncover such Work for observation. Such uncovering shall be at Contractor’s
expense unless Contractor had given Engineer timely notice of Contractor’s intention to
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cover the same and Engineer had not acted with reasonable promptness in response to
such notice.

14.03 Defective Work

A.

Contractor’s Obligation: It is Contractor’s obligation to assure that the Work is not
defective.

Engineer’s Authority: Engineer has the authority to determine whether Work is defective,
and to reject defective Work.

Notice of Defects: Prompt notice of all defective Work of which Owner or Engineer has
actual knowledge will be given to Contractor.

Correction, or Removal and Replacement: Promptly after receipt of written notice of
defective Work, Contractor shall correct all such defective Work, whether or not fabricated,
installed, or completed, or, if Engineer has rejected the defective Work, remove it from the
Project and replace it with Work that is not defective.

Preservation of Warranties: When correcting defective Work, Contractor shall take no
action that would void or otherwise impair Owner’s special warranty and guarantee, if any,
on said Work.

Costs and Damages: In addition to its correction, removal, and replacement obligations
with respect to defective Work, Contractor shall pay all claims, costs, losses, and damages
arising out of or relating to defective Work, including but not limited to the cost of the
inspection, testing, correction, removal, replacement, or reconstruction of such defective
Work, fines levied against Owner by governmental authorities because the Work is
defective, and the costs of repair or replacement of work of others resulting from defective
Work. Prior to final payment, if Owner and Contractor are unable to agree as to the
measure of such claims, costs, losses, and damages resulting from defective Work, then
Owner may impose a reasonable set-off against payments due under Article 15.

14.04 Acceptance of Defective Work

A.

If, instead of requiring correction or removal and replacement of defective Work, Owner
prefers to accept it, Owner may do so (subject, if such acceptance occurs prior to final
payment, to Engineer’s confirmation that such acceptance is in general accord with the
design intent and applicable engineering principles, and will not endanger public safety).
Contractor shall pay all claims, costs, losses, and damages attributable to Owner’s
evaluation of and determination to accept such defective Work (such costs to be approved
by Engineer as to reasonableness), and for the diminished value of the Work to the extent
not otherwise paid by Contractor. If any such acceptance occurs prior to final payment, the
necessary revisions in the Contract Documents with respect to the Work shall be
incorporated in a Change Order. If the parties are unable to agree as to the decrease in the
Contract Price, reflecting the diminished value of Work so accepted, then Owner may
impose a reasonable set-off against payments due under Article 15. If the acceptance of
defective Work occurs after final payment, Contractor shall pay an appropriate amount to
Owner.

14.05 Uncovering Work

A.

Engineer has the authority to require special inspection or testing of the Work, whether or
not the Work is fabricated, installed, or completed.
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If any Work is covered contrary to the written request of Engineer, then Contractor shall, if
requested by Engineer, uncover such Work for Engineer’s observation, and then replace
the covering, all at Contractor’s expense.

If Engineer considers it necessary or advisable that covered Work be observed by Engineer
or inspected or tested by others, then Contractor, at Engineer’s request, shall uncover,
expose, or otherwise make available for observation, inspection, or testing as Engineer may
require, that portion of the Work in question, and provide all necessary labor, material, and
equipment.

1. Ifitis found that the uncovered Work is defective, Contractor shall be responsible for
all claims, costs, losses, and damages arising out of or relating to such uncovering,
exposure, observation, inspection, and testing, and of satisfactory replacement or
reconstruction (including but not limited to all costs of repair or replacement of work
of others); and pending Contractor’s full discharge of this responsibility the Owner
shall be entitled to impose a reasonable set-off against payments due under Article 15.

2. If the uncovered Work is not found to be defective, Contractor shall be allowed an
increase in the Contract Price or an extension of the Contract Times, or both, directly
attributable to such uncovering, exposure, observation, inspection, testing,
replacement, and reconstruction. If the parties are unable to agree as to the amount
or extent thereof, then Contractor may submit a Change Proposal within 30 days of
the determination that the Work is not defective.

14.06 Owner May Stop the Work

A.

If the Work is defective, or Contractor fails to supply sufficient skilled workers or suitable
materials or equipment, or fails to perform the Work in such a way that the completed
Work will conform to the Contract Documents, then Owner may order Contractor to stop
the Work, or any portion thereof, until the cause for such order has been eliminated;
however, this right of Owner to stop the Work shall not give rise to any duty on the part of
Owner to exercise this right for the benefit of Contractor, any Subcontractor, any Supplier,
any other individual or entity, or any surety for, or employee or agent of any of them.

14.07 Owner May Correct Defective Work

A.

If Contractor fails within a reasonable time after written notice from Engineer to correct
defective Work, or to remove and replace rejected Work as required by Engineer, or if
Contractor fails to perform the Work in accordance with the Contract Documents, or if
Contractor fails to comply with any other provision of the Contract Documents, then Owner
may, after seven days written notice to Contractor, correct or remedy any such deficiency.

In exercising the rights and remedies under this Paragraph 14.07, Owner shall proceed
expeditiously. In connection with such corrective or remedial action, Owner may exclude
Contractor from all or part of the Site, take possession of all or part of the Work and
suspend Contractor’s services related thereto, and incorporate in the Work all materials
and equipment stored at the Site or for which Owner has paid Contractor but which are
stored elsewhere. Contractor shall allow Owner, Owner’s representatives, agents and
employees, Owner’s other contractors, and Engineer and Engineer’s consultants access to
the Site to enable Owner to exercise the rights and remedies under this paragraph.

All claims, costs, losses, and damages incurred or sustained by Owner in exercising the
rights and remedies under this Paragraph 14.07 will be charged against Contractor as set-
offs against payments due under Article 15. Such claims, costs, losses and damages will
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include but not be limited to all costs of repair, or replacement of work of others destroyed
or damaged by correction, removal, or replacement of Contractor’s defective Work.

Contractor shall not be allowed an extension of the Contract Times because of any delay in
the performance of the Work attributable to the exercise by Owner of Owner’s rights and
remedies under this Paragraph 14.07.

ARTICLE 15 — PAYMENTS TO CONTRACTOR; SET-OFFS; COMPLETION; CORRECTION PERIOD

15.01 Progress Payments

A

Basis for Progress Payments: The Schedule of Values established as provided in Article 2 will
serve as the basis for progress payments and will be incorporated into a form of Application
for Payment acceptable to Engineer. Progress payments on account of Unit Price Work will
be based on the number of units completed during the pay period, as determined under
the provisions of Paragraph 13.03. Progress payments for cost-based Work will be based on
Cost of the Work completed by Contractor during the pay period.

Applications for Payments:

1. At least 20 days before the date established in the Agreement for each progress
payment (but not more often than once a month), Contractor shall submit to Engineer
for review an Application for Payment filled out and signed by Contractor covering the
Work completed as of the date of the Application and accompanied by such
supporting documentation as is required by the Contract Documents. If payment is
requested on the basis of materials and equipment not incorporated in the Work but
delivered and suitably stored at the Site or at another location agreed to in writing, the
Application for Payment shall also be accompanied by a bill of sale, invoice, or other
documentation warranting that Owner has received the materials and equipment free
and clear of all Liens, and evidence that the materials and equipment are covered by
appropriate property insurance, a warehouse bond, or other arrangements to protect
Owner’s interest therein, all of which must be satisfactory to Owner.

2. Beginning with the second Application for Payment, each Application shall include an
affidavit of Contractor stating that all previous progress payments received on account
of the Work have been applied on account to discharge Contractor’s legitimate
obligations associated with prior Applications for Payment.

3. The amount of retainage with respect to progress payments will be as stipulated in the
Agreement.

Review of Applications:

1. Engineer will, within 10 days after receipt of each Application for Payment, including
each resubmittal, either indicate in writing a recommendation of payment and present
the Application to Owner, or return the Application to Contractor indicating in writing
Engineer’s reasons for refusing to recommend payment. In the latter case, Contractor
may make the necessary corrections and resubmit the Application.

2. Engineer’s recommendation of any payment requested in an Application for Payment
will constitute a representation by Engineer to Owner, based on Engineer’s
observations of the executed Work as an experienced and qualified design
professional, and on Engineer’s review of the Application for Payment and the
accompanying data and schedules, that to the best of Engineer’s knowledge,
information and belief:
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the Work has progressed to the point indicated;

the quality of the Work is generally in accordance with the Contract Documents
(subject to an evaluation of the Work as a functioning whole prior to or upon
Substantial Completion, the results of any subsequent tests called for in the
Contract Documents, a final determination of quantities and classifications for
Unit Price Work under Paragraph 13.03, and any other qualifications stated in the
recommendation); and

the conditions precedent to Contractor’s being entitled to such payment appear
to have been fulfilled in so far as it is Engineer’s responsibility to observe the
Work.

By recommending any such payment Engineer will not thereby be deemed to have
represented that:

a.

inspections made to check the quality or the quantity of the Work as it has been
performed have been exhaustive, extended to every aspect of the Work in
progress, or involved detailed inspections of the Work beyond the responsibilities
specifically assigned to Engineer in the Contract; or

there may not be other matters or issues between the parties that might entitle
Contractor to be paid additionally by Owner or entitle Owner to withhold
payment to Contractor.

Neither Engineer’s review of Contractor’'s Work for the purposes of recommending

payments nor Engineer’s recommendation of any payment, including final payment,
will impose responsibility on Engineer:

a.

b.

to supervise, direct, or control the Work, or

for the means, methods, techniques, sequences, or procedures of construction,
or the safety precautions and programs incident thereto, or

for Contractor’s failure to comply with Laws and Regulations applicable to
Contractor’s performance of the Work, or

to make any examination to ascertain how or for what purposes Contractor has
used the money paid on account of the Contract Price, or

to determine that title to any of the Work, materials, or equipment has passed to
Owner free and clear of any Liens.

Engineer may refuse to recommend the whole or any part of any payment if, in
Engineer’s opinion, it would be incorrect to make the representations to Owner stated
in Paragraph 15.01.C.2.

Engineer will recommend reductions in payment (set-offs) necessary in Engineer’s

opinion to protect Owner from loss because:

a.

b.

the Work is defective, requiring correction or replacement;
the Contract Price has been reduced by Change Orders;

Owner has been required to correct defective Work in accordance with Paragraph
14.07, or has accepted defective Work pursuant to Paragraph 14.04;

Owner has been required to remove or remediate a Hazardous Environmental
Condition for which Contractor is responsible; or
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e.

Engineer has actual knowledge of the occurrence of any of the events that would
constitute a default by Contractor and therefore justify termination for cause
under the Contract Documents.

D. Payment Becomes Due:

1.

Ten days after presentation of the Application for Payment to Owner with Engineer’s

recommendation, the amount recommended (subject to any Owner set-offs) will
become due, and when due will be paid by Owner to Contractor.

E. Reductions in Payment by Owner:

1.

In addition to any reductions in payment (set-offs) recommended by Engineer, Owner

is entitled to impose a set-off against payment based on any of the following:

a.

claims have been made against Owner on account of Contractor’s conduct in the
performance or furnishing of the Work, or Owner has incurred costs, losses, or
damages on account of Contractor’s conduct in the performance or furnishing of
the Work, including but not limited to claims, costs, losses, or damages from
workplace injuries, adjacent property damage, non-compliance with Laws and
Regulations, and patent infringement;

Contractor has failed to take reasonable and customary measures to avoid
damage, delay, disruption, and interference with other work at or adjacent to the
Site;

Contractor has failed to provide and maintain required bonds or insurance;

Owner has been required to remove or remediate a Hazardous Environmental
Condition for which Contractor is responsible;

Owner has incurred extra charges or engineering costs related to submittal
reviews, evaluations of proposed substitutes, tests and inspections, or return
visits to manufacturing or assembly facilities;

the Work is defective, requiring correction or replacement;

Owner has been required to correct defective Work in accordance with Paragraph
14.07, or has accepted defective Work pursuant to Paragraph 14.04;

the Contract Price has been reduced by Change Orders;

an event that would constitute a default by Contractor and therefore justify a
termination for cause has occurred;

liguidated damages have accrued as a result of Contractor’s failure to achieve
Milestones, Substantial Completion, or final completion of the Work;

Liens have been filed in connection with the Work, except where Contractor has
delivered a specific bond satisfactory to Owner to secure the satisfaction and
discharge of such Liens;

there are other items entitling Owner to a set off against the amount
recommended.

If Owner imposes any set-off against payment, whether based on its own knowledge

or on the written recommendations of Engineer, Owner will give Contractor
immediate written notice (with a copy to Engineer) stating the reasons for such action
and the specific amount of the reduction, and promptly pay Contractor any amount
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remaining after deduction of the amount so withheld. Owner shall promptly pay
Contractor the amount so withheld, or any adjustment thereto agreed to by Owner
and Contractor, if Contractor remedies the reasons for such action. The reduction
imposed shall be binding on Contractor unless it duly submits a Change Proposal
contesting the reduction.

3.  Upon a subsequent determination that Owner’s refusal of payment was not justified,
the amount wrongfully withheld shall be treated as an amount due as determined by
Paragraph 15.01.C.1 and subject to interest as provided in the Agreement.

15.02 Contractor’s Warranty of Title

A

Contractor warrants and guarantees that title to all Work, materials, and equipment
furnished under the Contract will pass to Owner free and clear of (1) all Liens and other title
defects, and (2) all patent, licensing, copyright, or royalty obligations, no later than seven
days after the time of payment by Owner.

15.03 Substantial Completion

A.

When Contractor considers the entire Work ready for its intended use Contractor shall
notify Owner and Engineer in writing that the entire Work is substantially complete and
request that Engineer issue a certificate of Substantial Completion. Contractor shall at the
same time submit to Owner and Engineer an initial draft of punch list items to be
completed or corrected before final payment.

Promptly after Contractor’s notification, Owner, Contractor, and Engineer shall make an
inspection of the Work to determine the status of completion. If Engineer does not
consider the Work substantially complete, Engineer will notify Contractor in writing giving
the reasons therefor.

If Engineer considers the Work substantially complete, Engineer will deliver to Owner a
preliminary certificate of Substantial Completion which shall fix the date of Substantial
Completion. Engineer shall attach to the certificate a punch list of items to be completed or
corrected before final payment. Owner shall have seven days after receipt of the
preliminary certificate during which to make written objection to Engineer as to any
provisions of the certificate or attached punch list. If, after considering the objections to the
provisions of the preliminary certificate, Engineer concludes that the Work is not
substantially complete, Engineer will, within 14 days after submission of the preliminary
certificate to Owner, notify Contractor in writing that the Work is not substantially
complete, stating the reasons therefor. If Owner does not object to the provisions of the
certificate, or if despite consideration of Owner’s objections Engineer concludes that the
Work is substantially complete, then Engineer will, within said 14 days, execute and deliver
to Owner and Contractor a final certificate of Substantial Completion (with a revised punch
list of items to be completed or corrected) reflecting such changes from the preliminary
certificate as Engineer believes justified after consideration of any objections from Owner.

At the time of receipt of the preliminary certificate of Substantial Completion, Owner and
Contractor will confer regarding Owner’s use or occupancy of the Work following
Substantial Completion, review the builder’s risk insurance policy with respect to the end of
the builder’s risk coverage, and confirm the transition to coverage of the Work under a
permanent property insurance policy held by Owner. Unless Owner and Contractor agree
otherwise in writing, Owner shall bear responsibility for security, operation, protection of
the Work, property insurance, maintenance, heat, and utilities upon Owner’s use or
occupancy of the Work.
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After Substantial Completion the Contractor shall promptly begin work on the punch list of
items to be completed or corrected prior to final payment. In appropriate cases Contractor
may submit monthly Applications for Payment for completed punch list items, following the
progress payment procedures set forth above.

Owner shall have the right to exclude Contractor from the Site after the date of Substantial
Completion subject to allowing Contractor reasonable access to remove its property and
complete or correct items on the punch list.

15.04 Partial Use or Occupancy

A

Prior to Substantial Completion of all the Work, Owner may use or occupy any substantially
completed part of the Work which has specifically been identified in the Contract
Documents, or which Owner, Engineer, and Contractor agree constitutes a separately
functioning and usable part of the Work that can be used by Owner for its intended
purpose without significant interference with Contractor’s performance of the remainder
of the Work, subject to the following conditions:

1. At any time Owner may request in writing that Contractor permit Owner to use or
occupy any such part of the Work that Owner believes to be substantially complete. If
and when Contractor agrees that such part of the Work is substantially complete,
Contractor, Owner, and Engineer will follow the procedures of Paragraph 15.03.A
through E for that part of the Work.

2. At any time Contractor may notify Owner and Engineer in writing that Contractor
considers any such part of the Work substantially complete and request Engineer to
issue a certificate of Substantial Completion for that part of the Work.

3.  Within a reasonable time after either such request, Owner, Contractor, and Engineer
shall make an inspection of that part of the Work to determine its status of
completion. If Engineer does not consider that part of the Work to be substantially
complete, Engineer will notify Owner and Contractor in writing giving the reasons
therefor. If Engineer considers that part of the Work to be substantially complete, the
provisions of Paragraph 15.03 will apply with respect to certification of Substantial
Completion of that part of the Work and the division of responsibility in respect
thereof and access thereto.

4. No use or occupancy or separate operation of part of the Work may occur prior to
compliance with the requirements of Paragraph 6.05 regarding builder’s risk or other
property insurance.

15.05 Final Inspection

A.

Upon written notice from Contractor that the entire Work or an agreed portion thereof is
complete, Engineer will promptly make a final inspection with Owner and Contractor and
will notify Contractor in writing of all particulars in which this inspection reveals that the
Work, or agreed portion thereof, is incomplete or defective. Contractor shall immediately
take such measures as are necessary to complete such Work or remedy such deficiencies.

15.06 Final Payment

A.

Application for Payment:

1. After Contractor has, in the opinion of Engineer, satisfactorily completed all
corrections identified during the final inspection and has delivered, in accordance with
the Contract Documents, all maintenance and operating instructions, schedules,
guarantees, bonds, certificates or other evidence of insurance, certificates of
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inspection, annotated record documents (as provided in Paragraph 7.11), and other
documents, Contractor may make application for final payment.

The final Application for Payment shall be accompanied (except as previously
delivered) by:

a. all documentation called for in the Contract Documents;
b. consent of the surety, if any, to final payment;

c. satisfactory evidence that all title issues have been resolved such that title to all
Work, materials, and equipment has passed to Owner free and clear of any Liens
or other title defects, or will so pass upon final payment.

d. alist of all disputes that Contractor believes are unsettled; and

e. complete and legally effective releases or waivers (satisfactory to Owner) of all
Lien rights arising out of the Work, and of Liens filed in connection with the Work.

In lieu of the releases or waivers of Liens specified in Paragraph 15.06.A.2 and as
approved by Owner, Contractor may furnish receipts or releases in full and an affidavit
of Contractor that: (a) the releases and receipts include all labor, services, material,
and equipment for which a Lien could be filed; and (b) all payrolls, material and
equipment bills, and other indebtedness connected with the Work for which Owner
might in any way be responsible, or which might in any way result in liens or other
burdens on Owner's property, have been paid or otherwise satisfied. If any
Subcontractor or Supplier fails to furnish such a release or receipt in full, Contractor
may furnish a bond or other collateral satisfactory to Owner to indemnify Owner
against any Lien, or Owner at its option may issue joint checks payable to Contractor
and specified Subcontractors and Suppliers.

B. Engineer’s Review of Application and Acceptance:

1.

If, on the basis of Engineer’s observation of the Work during construction and final
inspection, and Engineer’s review of the final Application for Payment and
accompanying documentation as required by the Contract Documents, Engineer is
satisfied that the Work has been completed and Contractor’s other obligations under
the Contract have been fulfilled, Engineer will, within ten days after receipt of the final
Application for Payment, indicate in writing Engineer’s recommendation of final
payment and present the Application for Payment to Owner for payment. Such
recommendation shall account for any set-offs against payment that are necessary in
Engineer’s opinion to protect Owner from loss for the reasons stated above with
respect to progress payments. At the same time Engineer will also give written notice
to Owner and Contractor that the Work is acceptable, subject to the provisions of
Paragraph 15.07. Otherwise, Engineer will return the Application for Payment to
Contractor, indicating in writing the reasons for refusing to recommend final payment,
in which case Contractor shall make the necessary corrections and resubmit the
Application for Payment.

C. Completion of Work: The Work is complete (subject to surviving obligations) when it is
ready for final payment as established by the Engineer’s written recommendation of final
payment.

D. Payment Becomes Due: Thirty days after the presentation to Owner of the final Application
for Payment and accompanying documentation, the amount recommended by Engineer
(less any further sum Owner is entitled to set off against Engineer’s recommendation,
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including but not limited to set-offs for liquidated damages and set-offs allowed under the
provisions above with respect to progress payments) will become due and shall be paid by
Owner to Contractor.

15.07 Waiver of Claims

A

The making of final payment will not constitute a waiver by Owner of claims or rights
against Contractor. Owner expressly reserves claims and rights arising from unsettled Liens,
from defective Work appearing after final inspection pursuant to Paragraph 15.05, from
Contractor’s failure to comply with the Contract Documents or the terms of any special
guarantees specified therein, from outstanding Claims by Owner, or from Contractor’s
continuing obligations under the Contract Documents.

The acceptance of final payment by Contractor will constitute a waiver by Contractor of all
claims and rights against Owner other than those pending matters that have been duly
submitted or appealed under the provisions of Article 17.

15.08 Correction Period

A.

If within one year after the date of Substantial Completion (or such longer period of time as
may be prescribed by the terms of any applicable special guarantee required by the
Contract Documents, or by any specific provision of the Contract Documents), any Work is
found to be defective, or if the repair of any damages to the Site, adjacent areas that
Contractor has arranged to use through construction easements or otherwise, and other
adjacent areas used by Contractor as permitted by Laws and Regulations, is found to be
defective, then Contractor shall promptly, without cost to Owner and in accordance with
Owner’s written instructions:

1. correct the defective repairs to the Site or such other adjacent areas;
2. correct such defective Work;

3. if the defective Work has been rejected by Owner, remove it from the Project and
replace it with Work that is not defective, and

4. satisfactorily correct or repair or remove and replace any damage to other Work, to
the work of others, or to other land or areas resulting therefrom.

If Contractor does not promptly comply with the terms of Owner’s written instructions, or
in an emergency where delay would cause serious risk of loss or damage, Owner may have
the defective Work corrected or repaired or may have the rejected Work removed and
replaced. Contractor shall pay all claims, costs, losses, and damages (including but not
limited to all fees and charges of engineers, architects, attorneys, and other professionals
and all court or arbitration or other dispute resolution costs) arising out of or relating to
such correction or repair or such removal and replacement (including but not limited to all
costs of repair or replacement of work of others).

In special circumstances where a particular item of equipment is placed in continuous
service before Substantial Completion of all the Work, the correction period for that item
may start to run from an earlier date if so provided in the Specifications.

Where defective Work (and damage to other Work resulting therefrom) has been corrected
or removed and replaced under this paragraph, the correction period hereunder with
respect to such Work will be extended for an additional period of one year after such
correction or removal and replacement has been satisfactorily completed.
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E.

Contractor’s obligations under this paragraph are in addition to all other obligations and
warranties. The provisions of this paragraph shall not be construed as a substitute for, or a
waiver of, the provisions of any applicable statute of limitation or repose.

ARTICLE 16 — SUSPENSION OF WORK AND TERMINATION

16.01 Owner May Suspend Work

A

At any time and without cause, Owner may suspend the Work or any portion thereof for a
period of not more than 90 consecutive days by written notice to Contractor and Engineer.
Such notice will fix the date on which Work will be resumed. Contractor shall resume the
Work on the date so fixed. Contractor shall be entitled to an adjustment in the Contract
Price or an extension of the Contract Times, or both, directly attributable to any such
suspension. Any Change Proposal seeking such adjustments shall be submitted no later
than 30 days after the date fixed for resumption of Work.

16.02 Owner May Terminate for Cause

A

The occurrence of any one or more of the following events will constitute a default by
Contractor and justify termination for cause:

1. Contractor’s persistent failure to perform the Work in accordance with the Contract
Documents (including, but not limited to, failure to supply sufficient skilled workers or
suitable materials or equipment or failure to adhere to the Progress Schedule);

2. Failure of Contractor to perform or otherwise to comply with a material term of the
Contract Documents;

3. Contractor’s disregard of Laws or Regulations of any public body having jurisdiction; or
4. Contractor’s repeated disregard of the authority of Owner or Engineer.

If one or more of the events identified in Paragraph 16.02.A occurs, then after giving
Contractor (and any surety) ten days written notice that Owner is considering a declaration
that Contractor is in default and termination of the contract, Owner may proceed to:

1. declare Contractor to be in default, and give Contractor (and any surety) notice that
the Contract is terminated; and

2. enforce the rights available to Owner under any applicable performance bond.

Subject to the terms and operation of any applicable performance bond, if Owner has
terminated the Contract for cause, Owner may exclude Contractor from the Site, take
possession of the Work, incorporate in the Work all materials and equipment stored at the
Site or for which Owner has paid Contractor but which are stored elsewhere, and complete
the Work as Owner may deem expedient.

Owner may not proceed with termination of the Contract under Paragraph 16.02.B if
Contractor within seven days of receipt of notice of intent to terminate begins to correct its
failure to perform and proceeds diligently to cure such failure.

If Owner proceeds as provided in Paragraph 16.02.B, Contractor shall not be entitled to
receive any further payment until the Work is completed. If the unpaid balance of the
Contract Price exceeds the cost to complete the Work, including all related claims, costs,
losses, and damages (including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals) sustained by Owner, such excess will be paid
to Contractor. If the cost to complete the Work including such related claims, costs, losses,
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and damages exceeds such unpaid balance, Contractor shall pay the difference to Owner.
Such claims, costs, losses, and damages incurred by Owner will be reviewed by Engineer as
to their reasonableness and, when so approved by Engineer, incorporated in a Change
Order. When exercising any rights or remedies under this paragraph, Owner shall not be
required to obtain the lowest price for the Work performed.

Where Contractor’s services have been so terminated by Owner, the termination will not
affect any rights or remedies of Owner against Contractor then existing or which may
thereafter accrue, or any rights or remedies of Owner against Contractor or any surety
under any payment bond or performance bond. Any retention or payment of money due
Contractor by Owner will not release Contractor from liability.

If and to the extent that Contractor has provided a performance bond under the provisions
of Paragraph 6.01.A, the provisions of that bond shall govern over any inconsistent
provisions of Paragraphs 16.02.B and 16.02.D.

16.03 Owner May Terminate For Convenience

A.

Upon seven days written notice to Contractor and Engineer, Owner may, without cause and
without prejudice to any other right or remedy of Owner, terminate the Contract. In such
case, Contractor shall be paid for (without duplication of any items):

1. completed and acceptable Work executed in accordance with the Contract Documents
prior to the effective date of termination, including fair and reasonable sums for
overhead and profit on such Work;

2. expenses sustained prior to the effective date of termination in performing services
and furnishing labor, materials, or equipment as required by the Contract Documents
in connection with uncompleted Work, plus fair and reasonable sums for overhead
and profit on such expenses; and

3. other reasonable expenses directly attributable to termination, including costs
incurred to prepare a termination for convenience cost proposal.

Contractor shall not be paid on account of loss of anticipated overhead, profits, or revenue,
or other economic loss arising out of or resulting from such termination.

16.04 Contractor May Stop Work or Terminate

A.

If, through no act or fault of Contractor, (1) the Work is suspended for more than 90
consecutive days by Owner or under an order of court or other public authority, or (2)
Engineer fails to act on any Application for Payment within 30 days after it is submitted, or
(3) Owner fails for 30 days to pay Contractor any sum finally determined to be due, then
Contractor may, upon seven days written notice to Owner and Engineer, and provided
Owner or Engineer do not remedy such suspension or failure within that time, terminate
the contract and recover from Owner payment on the same terms as provided in Paragraph
16.03.

In lieu of terminating the Contract and without prejudice to any other right or remedy, if
Engineer has failed to act on an Application for Payment within 30 days after it is
submitted, or Owner has failed for 30 days to pay Contractor any sum finally determined to
be due, Contractor may, seven days after written notice to Owner and Engineer, stop the
Work until payment is made of all such amounts due Contractor, including interest thereon.
The provisions of this paragraph are not intended to preclude Contractor from submitting a
Change Proposal for an adjustment in Contract Price or Contract Times or otherwise for
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expenses or damage directly attributable to Contractor’s stopping the Work as permitted
by this paragraph.

ARTICLE 17 — FINAL RESOLUTION OF DISPUTES

17.01 Methods and Procedures

A. Disputes Subject to Final Resolution: The following disputed matters are subject to final
resolution under the provisions of this Article:

1. A timely appeal of an approval in part and denial in part of a Claim, or of a denial in
full; and

2. Disputes between Owner and Contractor concerning the Work or obligations under
the Contract Documents, and arising after final payment has been made.

B. Final Resolution of Disputes: For any dispute subject to resolution under this Article, Owner
or Contractor may:

1. elect in writing to invoke the dispute resolution process provided for in the
Supplementary Conditions; or

2. agree with the other party to submit the dispute to another dispute resolution
process; or

3. if no dispute resolution process is provided for in the Supplementary Conditions or
mutually agreed to, give written notice to the other party of the intent to submit the
dispute to a court of competent jurisdiction.

ARTICLE 18 — MISCELLANEOUS

18.01

18.02

18.03

Giving Notice

A.  Whenever any provision of the Contract Documents requires the giving of written notice, it
will be deemed to have been validly given if:

1. delivered in person, by a commercial courier service or otherwise, to the individual or
to a member of the firm or to an officer of the corporation for which it is intended; or

2. delivered at or sent by registered or certified mail, postage prepaid, to the last
business address known to the sender of the notice.

Computation of Times

A.  When any period of time is referred to in the Contract by days, it will be computed to
exclude the first and include the last day of such period. If the last day of any such period
falls on a Saturday or Sunday or on a day made a legal holiday by the law of the applicable
jurisdiction, such day will be omitted from the computation.

Cumulative Remedies

A. The duties and obligations imposed by these General Conditions and the rights and
remedies available hereunder to the parties hereto are in addition to, and are not to be
construed in any way as a limitation of, any rights and remedies available to any or all of
them which are otherwise imposed or available by Laws or Regulations, by special warranty
or guarantee, or by other provisions of the Contract. The provisions of this paragraph will
be as effective as if repeated specifically in the Contract Documents in connection with
each particular duty, obligation, right, and remedy to which they apply.
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18.04

18.05

18.06

18.07

18.08

Limitation of Damages

A.  With respect to any and all Change Proposals, Claims, disputes subject to final resolution,
and other matters at issue, neither Owner nor Engineer, nor any of their officers, directors,
members, partners, employees, agents, consultants, or subcontractors, shall be liable to
Contractor for any claims, costs, losses, or damages sustained by Contractor on or in
connection with any other project or anticipated project.

No Waiver

A. A party’s non-enforcement of any provision shall not constitute a waiver of that provision,
nor shall it affect the enforceability of that provision or of the remainder of this Contract.

Survival of Obligations

A. All representations, indemnifications, warranties, and guarantees made in, required by, or
given in accordance with the Contract, as well as all continuing obligations indicated in the
Contract, will survive final payment, completion, and acceptance of the Work or
termination or completion of the Contract or termination of the services of Contractor.

Controlling Law
A. This Contract is to be governed by the law of the state in which the Project is located.
Headings

A. Article and paragraph headings are inserted for convenience only and do not constitute
parts of these General Conditions.
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ARTICLE 1 — DEFINITIONS AND TERMINOLOGY

SC-1.01 Defined Terms

A

If the Contract will include a Geotechnical Baseline Report (see Article 5 below), include the
following definitions:

SC-1.01.  Add to the list of definitions in Paragraph 1.01.A by inserting the following as numbered
items in their proper alphabetical positions:

Geotechnical Subsurface Soils Evaluation Report (GSSER) — The interpretive report
prepared by or for Owner regarding subsurface conditions at the Site, and containing
specific baseline geotechnical conditions that may be anticipated or relied upon for
bidding and contract administration purposes, subject to the controlling provisions of
the Contract, including the GSSER’s own terms. The GSSER is not a Contract Document,
but is available as a reference. Refer to Article 5 - Availability of Lands; Subsurface and
Physical conditions; Hazardous Environmental Conditions.

SC 1.0.A.8 Add the following language at the end of the last sentence of Paragraph 1.01.A.8:

The Change Order form to be used on this Project is EJCDC C-941. Agency approval is
required before Change orders are effective.

SC1.01.A.48 Add the following language at the end of the last sentence of Paragraph
1.01.A.48:

A Work Change Directive cannot change Contract Price or Contract Times without a
subsequent Change Order.

SC1.01.A.49 Add the following new Paragraph after Paragraph 1.01.A.48:

Abnormal Weather Conditions — Conditions of extreme or unusual weather for a given
region, elevation, or season as determined by Engineer. Extreme or unusual weather
that is typical for a given region, elevation, or season should not be considered
Abnormal Weather Conditions.

SC1.01.A.50 Add the following new Paragraph after Paragraph 1.01.A.49:

Agency - The Project is financed in whole or in part by USDA Rural Utilities Service
pursuant to the Consolidated Farm and Rural Development Act (7 USC Section 1921 et
seq.). The Rural Utilities Service programs are administered through the USDA Rural
Development offices; therefore, the Agency for these documents is USDA Rural
Development.

ARTICLE 2 — PRELIMINARY MATTERS

SC-2.01 Delivery of Bonds and Evidence of Insurance

A.

Paragraph 2.01.B of the General Conditions requires that Contractor furnish certificates of
insurance. Paragraph 6.02.C states that upon request by Owner or other named or additional
insureds, Contractor must provide evidence of insurance such as copies of required policies and
endorsements, and documentation of applicable self-insured retentions and deductibles. Parallel
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provisions apply to Owner and the insurance that Owner is required to provide. Rather than relying
on this two-step process (delivery of certificates of insurance at the outset; subsequent requests for
additional evidence of insurance), some contract drafters may elect to require from the outset that
copies of the insurance policies, rather than certificates of insurance, be delivered to the other
party. If exchange of copies of insurance policies is required, the following should be used:

SC-2.01 Delete Paragraphs 2.01 B. and C. in their entirety and insert the following in their place:

B. Evidence of Contractor’s Insurance: When Contractor delivers the executed
counterparts of the Agreement to Owner, Contractor shall also deliver to Owner
copies of the policies of insurance (including all endorsements, and identification
of applicable self-insured retentions and deductibles) required to be provided by
Contractor in Article 6. Contractor may block out (redact) any confidential
premium or pricing information contained in any policy or endorsement furnished
under this provision.

C. Evidence of Owner’s Insurance: After receipt from Contractor of the executed
counterparts of the Agreement and all required bonds and insurance
documentation, Owner shall promptly deliver to Contractor copies of the policies
of insurance to be provided by Owner under Article 6 (if any). Owner may block
out (redact) any confidential premium or pricing information contained in any
policy or endorsement furnished under this provision.

5C-2.02 Copies of Documents

SC-2.02.A. Amend the first sentence of Paragraph 2.02.A. to read as follows:

Owner shall furnish to Contractor five (5) copies of the Contract Documents (including
one fully executed counterpart of the Agreement), and one copy in electronic portable
document format (PDF).

SC- 2.06.B Delete Paragraph 2.06.B and replace it with the term [Deleted].
SC-2.06.B Add the following language to the end of 2.06.B:

Special requirements for electronic data apply to this Project. See attached Exhibit
entitled “Electronic Communications Protocol Addendum,” Consensus DOCS form
200.2.

ARTICLE 4 — COMMENCEMENT AND PROGRESS OF THE WORK

SC-4.01 Commencement of Contract Times; Notice to Proceed

SC4.01.A AMEND THE LAST SENTENCE OF PARAGRAPH 4.01.A BY STRIKING OUT THE
FOLLOWING WORDS:

In no event will the Contract Times commence to run later than the sixtieth day after the day of Bid
opening or the thirtieth day after the Effective Date of the Contract, whichever date is earlier

SC 4.05.C.2 Amend Paragraph 4.05.C.2 by striking out the following text: “abnormal weather
conditions;” and inserting the following text:

Abnormal Weather Conditions;
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ARTICLES - AVAILABILITY OF LANDS; SUBSURFACE AND PHYSICAL CONDITIONS; HAZARDOUS
ENVIRONMENTAL CONDITIONS

SC-5.03 Subsurface and Physical Conditions

SC-5.03 Add the following new paragraphs immediately after Paragraph 5.03.B:

C. The following reports of explorations and tests of subsurface conditions at or
adjacent to the Site are known to Owner:

1. Geotechnical report dated February 2021 called "General Subsurface Soils
Evaluation Report For County of El Paso — Hillcrest Center Water
Improvement Project (Phase 1) El Paso, El Paso County, Texas" prepared by
Construction Quality Control (CQC) Testing and Engineering, El Paso, TX. The
technical data contained in such report consists of boring logs which are not
included with the Specifications.

D. Contractor may examine copies of reports and drawings identified in SC 5.03.C and
SC 5.03.D that were not included with the Bidding Documents at Moreno
Cardenas, Inc 2505 E Missouri Ave. # 100, El Paso, Texas 79903 during regular
business hours, or may request copies from Engineer.

If there are no known Site-related reports or drawings, use the following version of SC-5.03:
SC5.03 Delete Paragraphs 5.03.A and 5.03.B in their entirety and insert the following:

A. No reports of explorations or tests of subsurface conditions at or adjacent to the
Site, or drawings of physical conditions relating to existing surface or subsurface
structures at the Site, are known to Owner.

SC5.06 Delete Paragraphs 5.06.A and 5.06.B in their entirety and insert the following:

A. No reports or drawings related to Hazardous Environmental Conditions at the Site
are known to Owner.

B. Not Used.
ARTICLE 6 — BONDS AND INSURANCE

SC-6.02 Insurance—General Provisions

SC-6.02 Add the following paragraph immediately after Paragraph 6.02.B:

1. Contractor may obtain worker’s compensation insurance from an insurance
company that has not been rated by A.M. Best, provided that such company (a) is
domiciled in the state in which the project is located, (b) is certified or authorized
as a worker’s compensation insurance provider by the appropriate state agency,
and (c) has been accepted to provide worker’s compensation insurance for similar
projects by the state within the last 12 months.
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5C-6.03

SC6.03

Contractor’s Liability Insurance

Add the following new paragraph immediately after Paragraph 6.03.J:

K. The limits of liability for the insurance required by Paragraph 6.03 of the General
Conditions shall provide coverage for not less than the following amounts or

greater where required by Laws and Regulations:

1. Workers’ Compensation, and related coverages under Paragraphs 6.03.A.1

and A.2 of the General Conditions:

State:

Federal, if applicable (e.g., Longshoreman’s):

Employer’s Liability:
Bodily injury, each accident
Bodily injury by disease, each employee

Bodily injury/disease aggregate

Foreign voluntary worker compensation

Statutory

Statutory

500,000

500,000

500,000

Statutory

2. Contractor’'s Commercial General Liability under Paragraphs 6.03.B and 6.03.C

of the General Conditions:

General Aggregate

Products - Completed Operations Aggregate

Personal and Advertising Injury

Each Occurrence (Bodily Injury and Property
Damage)

2,000,000

1,000,000

1,000,000

1,000,000

3. Automobile Liability under Paragraph 6.03.D. of the General Conditions:

Bodily Injury:
Each person

Each accident

Property Damage:
Each accident

Combined Single Limit of

v Wn

-

1,000,000

1,000,000

1,000,000

1,000,000
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4. Excess or Umbrella Liability:

Per Occurrence S 5,000,000
General Aggregate S 5,000,000
5. Contractor’s Pollution Liability:
Each Occurrence
General Aggregate S
B If box is checked, Contractor is not required to provide Contractor’s

Pollution Liability insurance under this Contract

6. Additional Insureds: In addition to Owner and Engineer, include as additional
insureds the following: United States Department of Agriculture - Rural
Development (USDA-RD)

SC-6.05 Property Insurance

SC-6.05.  Add the following to the list of requirements in Paragraph 6.05.A, as a numbered item:

13. be subject to a deductible amount of no more than $500,000 for direct physical
loss in any one occurrence.

SC-6.05.A.1 Add the following new subparagraph after subparagraph 6.05.A.1:

a. In addition to Owner, Contractor, and all Subcontractors, include as insureds the
following:

Engineer, United States Department of Agriculture - Rural Development, and other
individuals or entities identified herein, and the officers, directors, members,
partners, employees, agents and other consultants and subcontractors of each and
any of them, each of whom is deemed to have an insurable interest and shall be
listed an insured, additional insured, or loss payee as their interest may appear.

SC-6.05.A. Delete Paragraph 6.05.A of the General Conditions and substitute the following in its
place:

Contractor shall provide and maintain installation floater insurance for property under
the care, custody, or control of Contractor. The installation floater insurance shall be a
broad form or “all risk” policy providing coverage for all materials, supplies, machinery,
fixtures, and equipment that will be incorporated into the Work. Coverage under the
Contractor’s installation floater will include:

1. any loss to property while in transit,
2. any loss at the Site, and
3. any loss while in storage, both on-site and off-site.

Coverage cannot be contingent on an external cause or risk, or limited to property for
which the Contractor is legally liable. The Contractor will be solely responsible for any
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SC6.05.A.

deductible carried under this coverage and claims on materials, supplies, machinery,
fixture, and equipment that will be incorporated into the Work while in transit or in
storage. This policy will include a waiver of subrogation applicable to Owner,
Contractor, Engineer, all Subcontractors, and the officers, directors, partners,
employees, agents and other consultants and subcontractors of any of them.

Delete the first sentence of Paragraph 6.05.A and insert the following sentence in its
place:

Owner shall purchase and maintain builder’s risk insurance upon the Work on a
completed value basis, in the amount of the full insurable replacement cost thereof
(subject to such deductible amounts as may be provided in the Supplementary
Conditions or required by Laws and Regulations).

ARTICLE 7 — CONTRACTOR’S RESPONSIBILITIES

SC-7.02 Labor; Working Hours

SC-7.02.B.

SC-7.02.C.

SC7.04.A

Add the following new subparagraphs immediately after Paragraph 7.02.B:
1. Regular working hours will be Monday -Friday 8:00 AM -5:00 PM

2. Owner's legal holidays are New Year's Day, Good Friday, Memorial Day,
Independence Day, Labor Day, Thanksgiving Day, Friday after Thanksgiving Day,
Christmas Eve, Christmas Day, and New Year's Eve.

Add the following new paragraph immediately after Paragraph 7.02.B:

Contractor shall be responsible for the cost of any overtime pay or other expense
incurred by the Owner for Engineer’s services (including those of the Resident Project
Representative, if any), Owner's representative, and construction observation services,
occasioned by the performance of Work on Saturday, Sunday, any legal holiday, or as
overtime on any regular work day. If Contractor is responsible but does not pay, or if
the parties are unable to agree as to the amount owed, then Owner may impose a
reasonable set-off against payments due under Article 15.

Amend the third sentence of Paragraph 7.04.A by striking out the following words:

Unless the specification or description contains or is followed by words reading that no
like, equivalent, or ‘or-equal’ item is permitted.

SC 7.04.A.1 Amend the last sentence of Paragraph a.3 by striking out “and;” and adding a period

at the end of Paragraph a.3.

SC 7.04.A.1 Delete paragraph 7.04.A.1.a.4 in its entirety and insert the following in its place:

[Deleted]

SC 7.06.A Amend Paragraph 7.06.A by adding the following text to the end of the Paragraph:

The Contractor shall not award work valued at more than fifty percent of the
Contract Price to Subcontractor(s), without prior written approval of the Owner.

EJCDC® C-800, Guide to the Preparation of Supplementary Conditions.

Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,

and American Society of Civil Engineers. All rights reserved.

Page 6




SC 7.06.B Delete paragraph 7.06.B in its entirety and insert the following in its place:
[Deleted]

SC 7.06.E Amend the second sentence of Paragraph 7.06.E by striking out “Owner may also
require Contractor to retain specific replacements; provided, however, that”.

SC-7.09 Taxes

A. If Owner qualifies for a state or local sales or use tax exemption in the purchase of certain materials
and equipment, add the following Supplementary Condition, with any revisions necessary to meet
the specific applicable exemption rules. (Note: If instructions to bidders or proposers are used,
confirm that the provisions here are consistent with the corresponding provisions in such
instructions. See Suggested Instructions to Bidders for Construction Contracts, EJCDC® C-200,
Article 23.)

SC7.09 Add a new paragraph immediately after Paragraph 7.09.A:

B. Owner is exempt from payment of sales and compensating use taxes of the State
of Texas and of cities and counties thereof on all materials to be incorporated into
the Work.

1. Owner will furnish the required certificates of tax exemption to Contractor for
use in the purchase of supplies and materials to be incorporated into the
Work.

2. Owner’s exemption does not apply to construction tools, machinery,
equipment, or other property purchased by or leased by Contractor, or to
supplies or materials not incorporated into the Work.

ARTICLE 10 — ENGINEER’S STATUS DURING CONSTRUCTION

SC-10.03  Project Representative

SC-10.03  Add the following new paragraphs immediately after Paragraph 10.03.A:

B. The Resident Project Representative (RPR) will be Engineer's representative at the
Site, will act as directed by and under the supervision of Engineer, and will confer
with Engineer regarding RPR's actions.

1. General: RPR's dealings in matters pertaining to the Work in general shall be
with Engineer and Contractor. RPR's dealings with Subcontractors shall only
be through or with the full knowledge and approval of Contractor. RPR shall
generally communicate with Owner only with the knowledge of and under
the direction of Engineer.

2. Schedules: Review the progress schedule, schedule of Shop Drawing and
Sample submittals, and Schedule of Values prepared by Contractor and
consult with Engineer concerning acceptability.

3. Conferences and Meetings: Attend meetings with Contractor, such as
preconstruction conferences, progress meetings, job conferences, and other
Project-related meetings, and prepare and circulate copies of minutes
thereof.
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Liaison:

a. Serve as Engineer’s liaison with Contractor. Working principally through
Contractor’s authorized representative or designee, assist in providing
information regarding the provisions and intent of the Contract
Documents.

b. Assist Engineer in serving as Owner’s liaison with Contractor when
Contractor’s operations affect Owner’s on-Site operations.

c. Assist in obtaining from Owner additional details or information, when
required for proper execution of the Work.

Interpretation of Contract Documents: Report to Engineer when clarifications
and interpretations of the Contract Documents are needed and transmit to
Contractor clarifications and interpretations as issued by Engineer.

Shop Drawings and Samples:

a. Record date of receipt of Samples and Contractor-approved Shop
Drawings.

b. Receive Samples which are furnished at the Site by Contractor, and
notify Engineer of availability of Samples for examination.

c. Advise Engineer and Contractor of the commencement of any portion of
the Work requiring a Shop Drawing or Sample submittal for which RPR
believes that the submittal has not been approved by Engineer.

Modifications: Consider and evaluate Contractor’'s suggestions for
modifications in Drawings or Specifications and report such suggestions,
together with RPR’s recommendations, if any, to Engineer. Transmit to
Contractor in writing decisions as issued by Engineer.

Review of Work and Rejection of Defective Work:

a. Conduct on-Site observations of Contractor’s work in progress to assist
Engineer in determining if the Work is in general proceeding in
accordance with the Contract Documents.

b. Report to Engineer whenever RPR believes that any part of Contractor’s
work in progress is defective, will not produce a completed Project that
conforms generally to the Contract Documents, or will imperil the
integrity of the design concept of the completed Project as a functioning
whole as indicated in the Contract Documents, or has been damaged, or
does not meet the requirements of any inspection, test or approval
required to be made; and advise Engineer of that part of work in
progress that RPR believes should be corrected or rejected or should be
uncovered for observation, or requires special testing, inspection or
approval.

Inspections, Tests, and System Start-ups:

a. Verify that tests, equipment, and systems start-ups and operating and
maintenance training are conducted in the presence of appropriate
Owner’s personnel, and that Contractor maintains adequate records
thereof.
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10.

11.

12.

13.

14.

b. Observe, record, and report to Engineer appropriate details relative to
the test procedures and systems start-ups.

Records:

a. Prepare a daily report or keep a diary or log book, recording Contractor’s
hours on the Site, Subcontractors present at the Site, weather
conditions, data relative to questions of Change Orders, Field Orders,
Work Change Directives, or changed conditions, Site visitors, deliveries of
equipment or materials, daily activities, decisions, observations in
general, and specific observations in more detail as in the case of
observing test procedures; and send copies to Engineer.

b. Record names, addresses, fax numbers, e-mail addresses, web site
locations, and telephone numbers of all Contractors, Subcontractors, and
major Suppliers of materials and equipment.

c. Maintain records for use in preparing Project documentation.
Reports:

a. Furnish to Engineer periodic reports as required of progress of the Work
and of Contractor’s compliance with the Progress Schedule and schedule
of Shop Drawing and Sample submittals.

b. Draft and recommend to Engineer proposed Change Orders, Work
Change Directives, and Field Orders. Obtain backup material from
Contractor.

c. Immediately notify Engineer of the occurrence of any Site accidents,
emergencies, acts of God endangering the Work, force majeure or delay
events, damage to property by fire or other causes, or the discovery of
any Constituent of Concern or Hazardous Environmental Condition.

Payment Requests: Review applications for payment with Contractor for
compliance with the established procedure for their submission and forward
with recommendations to Engineer, noting particularly the relationship of the
payment requested to the Schedule of Values, Work completed, and
materials and equipment delivered at the Site but not incorporated in the
Work.

Certificates, Operation and Maintenance Manuals: During the course of the
Work, verify that materials and equipment certificates, operation and
maintenance manuals and other data required by the Contract Documents to
be assembled and furnished by Contractor are applicable to the items actually
installed and in accordance with the Contract Documents, and have these
documents delivered to Engineer for review and forwarding to Owner prior to
payment for that part of the Work.

Completion:

a. Participate in Engineer’s visits to the Site to determine Substantial
Completion, assist in the determination of Substantial Completion and
the preparation of a punch list of items to be completed or corrected.
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b. Participate in Engineer’s final visit to the Site to determine completion of
the Work, in the company of Owner and Contractor, and prepare a final
punch list of items to be completed and deficiencies to be remedied.

c. Observe whether all items on the final list have been completed or
corrected and make recommendations to Engineer concerning
acceptance and issuance of the notice of acceptability of the work.

C. The RPR shall not:

1. Authorize any deviation from the Contract Documents or substitution of
materials or equipment (including “or-equal” items).

2. Exceed limitations of Engineer’s authority as set forth in the Contract
Documents.

3. Undertake any of the responsibilities of Contractor, Subcontractors, or
Suppliers.

4. Advise on, issue directions relative to, or assume control over any aspect of
the means, methods, techniques, sequences or procedures of Contractor’s
work.

5. Advise on, issue directions regarding, or assume control over security or
safety practices, precautions, and programs in connection with the activities
or operations of Owner or Contractor.

6. Participate in specialized field or laboratory tests or inspections conducted
off-site by others except as specifically authorized by Engineer.

7. Accept Shop Drawing or Sample submittals from anyone other than
Contractor.

8. Authorize Owner to occupy the Project in whole or in part.
ARTICLE 11 — AMENDING THE CONTRACT DOCUMENTS; CHANGES IN THE WORK
SC-11.07  Execution of Change Orders
SC 11.07.C Add the following new Paragraph after Paragraph 11.07.B:
All Contract Change Orders must be concurred in by Agency before they are effective.
ARTICLE 13 — COST OF THE WORK; ALLOWANCES; UNIT PRICE WORK

SC-13.01  Cost of the Work

SC13.01.B.5.c Delete Paragraph 13.01.B.5.c in its entirety and insert the following in its place:
c. Construction Equipment and Machinery:

1) Rentals of all construction equipment and machinery, and the parts thereof,
in accordance with rental agreements approved by Owner with the advice of
Engineer, and the costs of transportation, loading, unloading, assembly,
dismantling, and removal thereof. All such costs shall be in accordance with
the terms of said rental agreements. The rental of any such equipment,
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5C-13.02

Allowances

machinery, or parts shall cease when the use thereof is no longer necessary
for the Work.

Costs for equipment and machinery owned by Contractor will be paid at a
rate shown for such equipment in the Rental Rate Blue Book (Volumes 1
through 3), by Equipment Watch. An hourly rate will be computed by dividing
the monthly rates by 176. These computed rates will include all operating
costs. Costs will include the time the equipment or machinery is in use on the
changed Work and the costs of transportation, loading, unloading, assembly,
dismantling, and removal when directly attributable to the changed Work.
The cost of any such equipment or machinery, or parts thereof, shall cease to
accrue when the use thereof is no longer necessary for the changed Work.
Equipment or machinery with a value of less than $1,000 will be considered
small tools.

SC 13.02.C Delete Paragraph 13.02.C in its entirety and insert the following in its place:

[Deleted]

SC-13.03

Unit Price Work

SC 13.03.E Delete Paragraph 13.03.E in its entirety and insert the following in its place:

E. The unit price of an item of Unit Price Work shall be subject to reevaluation and
adjustment under the following conditions:

1.

if the extended price of a particular item of Unit Price Work amountsto 25
percent or more of the Contract Price (based on estimated quantities at the
time of Contract formation) and the variation in the quantity of that particular
item of Unit Price Work actually furnished or performed by Contractor differs
by more than 50 percent from the estimated quantity of such item indicated
in the Agreement; and

if there is no corresponding adjustment with respect to any other item of
Work; and

if Contractor believes that Contractor has incurred additional expense as a
result thereof, Contractor may submit a Change Proposal, or if Owner
believes that the quantity variation entitles Owner to an adjustment in the
unit price, Owner may make a Claim, seeking an adjustment in the Contract
Price.

ARTICLE 15— PAYMENTS TO CONTRACTOR; SET-OFFS; COMPLETION; CORRECTION PERIOD

SC-15.01

Progress Payments

SC 15.01.B Amend the second sentence of Paragraph 15.01.B.1 by striking out the following text:
“a bill of sale, invoice, or other.”

SC 15.01.B.3 Add the following language at the end of paragraph 15.01.B.3:
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No payments will be made that would deplete the retainage, place in escrow any funds that
are required for retainage, or invest the retainage for the benefit of the Contractor.

SC 15.01.B.4 Add the following new Paragraph after Paragraph 15.01.B.3:

The Application for Payment form to be used on this Project is EJCDC C-620. The Agency must
approve all Applications for Payment before payment is made.

SC 15.01.D.1 Delete Paragraph 15.01.D.1 in its entirety and insert the following in its place:

The Application for Payment with Engineer’s recommendations will be presented to the
Owner and Agency for consideration. If both the Owner and Agency find the Application for
Payment acceptable, the recommended amount less any reduction under the provisions of
Paragraph 15.01.E will become due twenty (20) days after the Application for Payment is
presented to the Owner, and the Owner will make payment to the Contractor.

SC-15.02  Contractor's Warranty of Title

SC 15.02.A Amend Paragraph 15.02.A by striking out the following text: “no later than seven days
after the time of payment by Owner” and insert “no later than the time of payment by Owner.”

SC-15.03  Substantial Completion

SC 15.03.B Add the following new subparagraph to Paragraph 15.03.B:

1. If some or all of the Work has been determined not to be at a point of Substantial
Completion and will require re-inspection or re-testing by Engineer, the cost of
such re-inspection or re-testing, including the cost of time, travel and living
expenses, shall be paid by Contractor to Owner. If Contractor does not pay, or the
parties are unable to agree as to the amount owed, then Owner may impose a
reasonable set-off against payments due under Article 15.

ARTICLE 17 — FINAL RESOLUTION OF DISPUTES

SC-17.02  Add the following new paragraph immediately after Paragraph 17.01.
SC-17.02 Arbitration

A. All matters subject to final resolution under this Article will be decided by
arbitration in accordance with El Paso County requirements, subject to the
conditions and limitations of this paragraph. This agreement to arbitrate and any
other agreement or consent to arbitrate entered into will be specifically
enforceable under the prevailing law of any court having jurisdiction.

B. The demand for arbitration will be filed in writing with the other party to the
Contract and with the selected arbitrator or arbitration provider, and a copy will
be sent to Engineer for information. The demand for arbitration will be made
within the specific time required in this Article, or if no specified time is applicable
within a reasonable time after the matter in question has arisen, and in no event
shall any such demand be made after the date when institution of legal or
equitable proceedings based on such matter in question would be barred by the
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applicable statute of limitations. The demand for arbitration should include
specific reference to Paragraph SC-17.02.D below.

C. No arbitration arising out of or relating to the Contract shall include by
consolidation, joinder, or in any other manner any other individual or entity
(including Engineer, and Engineer’s consultants and the officers, directors,
partners, agents, employees or consultants of any of them) who is not a party to
this Contract unless:

1. the inclusion of such other individual or entity is necessary if complete relief
is to be afforded among those who are already parties to the arbitration; and

2. such other individual or entity is substantially involved in a question of law or
fact which is common to those who are already parties to the arbitration and
which will arise in such proceedings.

D. The award rendered by the arbitrator(s) shall be consistent with the agreement of
the parties, in writing, and include a concise breakdown of the award, and a
written explanation of the award specifically citing the Contract provisions
deemed applicable and relied on in making the award.

E. The award will be final. Judgment may be entered upon it in any court having
jurisdiction thereof, and it will not be subject to modification or appeal, subject to
provisions of the Laws and Regulations relating to vacating or modifying an arbitral
award.

F. The fees and expenses of the arbitrators and any arbitration service shall be
shared equally by Owner and Contractor.

SC-17.03  Attorneys’ Fees

SC-17.03

Add the following new paragraph immediately after Paragraph 17.02.

SC-17.03 Attorneys’ Fees: For any matter subject to final resolution under this Article,
the prevailing party shall be entitled to an award of its attorneys’ fees incurred in the
final resolution proceedings, in an equitable amount to be determined in the discretion
of the court, arbitrator, arbitration panel, or other arbiter of the matter subject to final
resolution, taking into account the parties’ initial demand or defense positions in
comparison with the final result.
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ARTICLE 18 — MISCELLANEOUS
SC-18.09  Tribal Sovereignty
SC 18.09 Add the following new paragraph after Paragraph 18.08:

Tribal Sovereignty. No provision of this Agreement will be construed by any of the
signatories as abridging or debilitating any sovereign powers of the {insert name of
Tribe} Tribe; affecting the trust-beneficiary relationship between the Secretary of the
Interior, Tribe, and Indian landowner(s); or interfering with the government-to-
government relationship between the United States and the Tribe.

ARTICLE 19 — FEDERAL REQUIREMENTS
SC-19.01 Agency Not a Party
SC 19.01 Add the following language as Paragraph 19.01 with the title “Agency Not a Party”:
A. This Contract is expected to be funded in part with funds provided by Agency.
Neither Agency, nor any of its departments, entities, or employees is a party to this
Contract.
SC-19.02  Contract Approval

SC 19.02 Add the following sections after Article 19.01 with the title “Contract Approval”:

A.  Owner and Contractor will furnish Owner’s attorney such evidence as required so
that Owner’s attorney can complete and execute the following “Certificate of
Owner’s Attorney” (Attachment GC-A) before Owner submits the executed
Contract Documents to Agency for approval.

B. Concurrence by Agency in the award of the Contract is required before the
Contract is effective.
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SC-19.03  Conflict of Interest

SC 19.03 Add the following language after Article 19.02.B with the title “Conflict of Interest”:

A.

Contractor may not knowingly contract with a supplier or manufacturer if the
individual or entity who prepared the plans and specifications has a corporate or
financial affiliation with the supplier or manufacturer. Owner’s officers,
employees, or agents shall not engage in the award or administration of this
Contract if a conflict of interest, real or apparent, would be involved. Such a
conflict would arise when: (i) the employee, officer or agent; (ii) any member of
their immediate family; (iii) their partner or (iv) an organization that employs, or is
about to employ, any of the above, has a financial interest in Contractor. Owner’s
officers, employees, or agents shall neither solicit nor accept gratuities, favors or
anything of monetary value from Contractor or subcontractors.

SC-19.04  Gratuities

SC 19.04 Add the following language after Article 19.03.A with the title “Gratuities”:

A.

If Owner finds after a notice and hearing that Contractor, or any of Contractor’s
agents or representatives, offered or gave gratuities (in the form of entertainment,
gifts, or otherwise) to any official, employee, or agent of Owner or Agency in an
attempt to secure this Contract or favorable treatment in awarding, amending, or
making any determinations related to the performance of this Contract, Owner
may, by written notice to Contractor, terminate this Contract. Owner may also
pursue other rights and remedies that the law or this Contract provides. However,
the existence of the facts on which Owner bases such findings shall be an issue and
may be reviewed in proceedings under the dispute resolution provisions of this
Contract.

In the event this Contract is terminated as provided in paragraph 19.04.A, Owner
may pursue the same remedies against Contractor as it could pursue in the event
of a breach of this Contract by Contractor. As a penalty, in addition to any other
damages to which it may be entitled by law, Owner may pursue exemplary
damages in an amount (as determined by Owner) which shall not be less than
three nor more than ten times the costs Contractor incurs in providing any such
gratuities to any such officer or employee.

SC-19.05 Audit and Access to Records

SC 19.05 Add the following language after Article 19.04.B with the title “Audit and Access to
Records”:

A.

Owner, Agency, the Comptroller General of the United States, or any of their duly
authorized representatives, shall have access to any books, documents, papers,
and records of the Contractor which are pertinent to the Agreement, for the
purpose of making audits, examinations, excerpts, and transcriptions. Engineer
shall maintain all required records for three years after final payment is made and
all other pending matters are closed.
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SC-19.06  Small, Minority and Women's Businesses

SC 19.06 Add the following language after Article 19.05.A with the title “Small, Minority and
Women’s Businesses”:

A.

If Contractor intends to let any subcontracts for a portion of the work, Contractor
shall take affirmative steps to assure that small, minority and women’s businesses
are used when possible as sources of supplies, equipment, construction, and
services. Affirmative steps shall consist of: (1) including qualified small, minority
and women'’s businesses on solicitation lists; (2) assuring that small, minority and
women’s businesses are solicited whenever they are potential sources; (3) dividing
total requirements when economically feasible, into small tasks or quantities to
permit maximum participation of small, minority, and women’s businesses; (4)
establishing delivery schedules, where the requirements of the work permit, which
will encourage participation by small, minority and women’s businesses; (5) using
the services and assistance of the Small Business Administration and the Minority
Business Development Agency of the U.S. Department of Commerce; (6) requiring
each party to a subcontract to take the affirmative steps of this section; and (7)
Contractor is encouraged to procure goods and services from labor surplus area
firms.

SC-19.07 Anti-Kickback

SC 19.07 Add the following after Article 19.06.A with the title “Anti-Kickback”:

A.

Contractor shall comply with the Copeland Anti-Kickback Act (18 USC 874 and 40
USC 276¢) as supplemented by Department of Labor regulations (29 CFR Part 3,
“Contractors and Subcontractors on Public Buildings or Public Works Financed in
Whole or in Part by Loans or Grants of the United States”). The Act provides that
Contractor or subcontractor shall be prohibited from inducing, by any means, any
person employed in the construction, completion, or repair of public facilities, to
give up any part of the compensation to which they are otherwise entitled. Owner
shall report all suspected or reported violations to Agency.

SC-19.08 Clean Air and Pollution Control Acts

SC 19.08 Add the following after Article 19.07.A with the title “Clean Air and Pollution Control
Acts”:

A.

If this Contract exceeds $100,000, compliance with all applicable standards, orders,
or requirements issued under section 306 of the Clean Air Act (42 U.S.C. 1857(h)
and 42 USC 7401et. seq.), section 508 of the Clean Water Act (33 U.S.C. 1368) and
Federal Water Pollution Control Act (33 USC 1251 et seq.), Executive Order 11738,
and Environmental Protection Agency regulations is required. Contractor will
report violations to the Agency and the Regional Office of the EPA.

SC-19.09  State Energy Policy

SC 19.09 Add the following after Article 19.08 with the title “State Energy Policy”:
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A.

Contractor shall comply with the Energy Policy and Conservation Act (P.L. 94-163).
Mandatory standards and policies relating to energy efficiency, contained in any
applicable State Energy Conservation Plan, shall be utilized.

SC-19.10 Equal Opportunity Requirements

SC 19.10 Add the following after Article 19.09 with the title “Equal Opportunity Requirements”:

A

If this Contract exceeds $10,000, Contractor shall comply with Executive Order
11246, “Equal Employment Opportunity,” as amended by Executive Order 11375,
“Amending Executive Order 11246 Relating to Equal Employment Opportunity,”
and as supplemented by regulations at 41 CFR part 60, “Office of Federal Contract
Compliance Programs, Equal Employment Opportunity, Department of Labor.”

Contractor’'s compliance with Executive Order 11246 shall be based on its
implementation of the Equal Opportunity Clause, specific affirmative active
obligations required by the Standard Federal Equal Employment Opportunity
Construction Contract Specifications, as set forth in 41 CFR Part 60-4 and its efforts
to meet the goals established for the geographical area where the Contract is to be
performed. The hours of minority and female employment and training must be
substantially uniform throughout the length of the Contract, and in each trade, and
Contractor shall make a good faith effort to employ minorities and women evenly
on each of its projects. The transfer of minority or female employees or trainees
from Contractor to Contractor or from project to project for the sole purpose of
meeting Contractor’s goals shall be a violation of the Contract, the Executive
Order, and the regulations in 41 CFR part 60-4. Compliance with the goals will be
measured against the total work hours performed.

Contractor shall provide written notification to the Director of the Office of Federal
Contract Compliance Programs within 10 working days of award of any
construction subcontract in excess of $10,000 at any tier for construction work
under the Contract resulting from this solicitation. The notification shall list the
name, address, and telephone number of the subcontractor; employer
identification number; estimated dollar amount of subcontract; estimated starting
and completion dates of the subcontract; and the geographical area in which the
Contract is to be performed.

SC-19.11  Restrictions on Lobbying

SC 19.11 Add the following after Article 19.10.C with the title “Restrictions on Lobbying”:

A.

Contractor and each subcontractor shall comply with Restrictions on Lobbying
(Public Law 101-121, Section 319) as supplemented by applicable Agency
regulations. This Law applies to the recipients of contracts and subcontracts that
exceed $100,000 at any tier under a Federal loan that exceeds $150,000 or a
Federal grant that exceeds $100,000. If applicable, Contractor must complete a
certification form on lobbying activities related to a specific Federal loan or grant
that is a funding source for this Contract. Each tier certifies to the tier above that it
will not and has not used Federal appropriated funds to pay any person or
organization for influencing or attempting to influence an officer or employee of
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any agency, a member of Congress, or an employee of a member of Congress in
connection with obtaining any Federal contract, grant, or any other award covered
by 31 U.S.C. 1352. Each tier shall disclose any lobbying with non-Federal funds that
takes place in connection with obtaining any Federal award. Certifications and
disclosures are forwarded from tier to tier up to the Owner. Necessary certification
and disclosure forms shall be provided by Owner.

SC-19.12  Environmental Requirements

SC 19.12 Add the following after Article 19.11.A with the title “Environmental Requirements”:

When constructing a Project involving trenching and/or other related earth excavations,
Contractor shall comply with the following environmental conditions:

A

Wetlands—When disposing of excess, spoil, or other construction materials on
public or private property, Contractor shall not fill in or otherwise convert
wetlands.

Floodplains—When disposing of excess, spoil, or other construction materials on
public or private property, Contractor shall not fill in or otherwise convert 100-year
floodplain areas (Standard Flood Hazard Area) delineated on the latest Federal
Emergency Management Agency Floodplain Maps, or other appropriate maps, e.g.,
alluvial soils on NRCS Soil Survey Maps.

Historic Preservation—Any excavation by Contractor that uncovers an historical or
archaeological artifact or human remains shall be immediately reported to Owner
and a representative of Agency. Construction shall be temporarily halted pending
the notification process and further directions issued by Agency after consultation
with the State Historic Preservation Officer (SHPO).

Endangered Species—Contractor shall comply with the Endangered Species Act,
which provides for the protection of endangered and/or threatened species and
critical habitat. Should any evidence of the presence of endangered and/or
threatened species or their critical habitat be brought to the attention of
Contractor, Contractor will immediately report this evidence to Owner and a
representative of Agency. Construction shall be temporarily halted pending the
notification process and further directions issued by Agency after consultation with
the U.S. Fish and Wildlife Service.

Mitigation Measures—The following environmental mitigation measures are
required on this Project:

1. If cultural materials or human remains are encountered during construction,
work must cease in the immediate area; work can continue in the project
area where no cultural materials are present. In the discovery area, work
must cease, and the contractor must notify the consultant engineer, City of El
Paso and both the State Historic Preservation Officer at (512) 463-5867 and
the USDA Rural Development State Environmental Coordinator at (254) 742-
9700.
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2. To avoid potential harm to the State listed endangered species list; the
Project Engineer and Owner will implement the following measures:

a. Prior to the start and throughout construction where feasible, a monitor
authorized by the Texas Parks and Wildlife Department (TPWD) to
capture and relocate protected species will inspect the project site and
provide contractor training to identify and avoid disturbance to
protected species.

b. All pipeline trenches should be covered by the end of each day when
feasible, or if not, inspected prior to the intitiation of daily construction.
Contractors should be made aware of the potential presence of horned
lizards and instructed to notify an individual authorized by the Texas
Parks and Wildlife Department to relocate any individual species out of
the path of construction.

c. All construction areas should be stabilized by overseeding with native
grasses suitable to the local area, such as Bouteloua spp.(Gramma grass),
Buchloe dactyloides (Buffalo grass), Muhlenbergia spp. (Muhly grass,
Schizachyrium scoparioum (Little bluestem) and similar species.

d. Prior to the start of construction, an on-ground survey for nesting
migratory birds should be conducted. In the event that nesting species
are present, construction should be avoided during nesting season
(March-August).
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RUS Bulletin 1780-26
Attachment H

CERTIFICATE OF OWNER’S ATTORNEY

I, the undersigned, , the duly authorized and acting legal
representative of the County of El Paso, do hereby certify as follows:

| have examined the attached Contract(s) and performance and payment bond(s) and the manner of
execution thereof, and | am of the opinion that each of the aforesaid agreements is adequate and has been
duly executed by the proper parties thereto acting through their duly authorized representatives; that said
representatives have full power and authority to execute said agreements on behalf of the respective parties
named thereon; and that the foregoing agreements constitute valid and legally binding obligations upon the
parties executing the same in accordance with terms, conditions and provisions thereof.

Attorney's signature: Date:

Print Attorney's name:

AGENCY CONCURRENCE

As lender or insurer of funds to defray the costs of this Contract, and without liability for any payments
thereunder, the Agency hereby concurs in the form, content, and execution of this Agreement.

By: Date:
Print Name:
01500511 CERTIFICATE OF OWNER’S ATTORNEY 00800a - 1

06/12 EXHIBIT GC-A



TEMPORARY CONSTRUCTION SIGN FOR
RURAL DEVELOPMENT PROJECTS

Recommended Fonts: Helvetica or Arial

JV White Background

» Project Title

Sponsor / Developer

v
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v

v

Architect or Engineer

(second line) USDA Rural Development | msimiwe
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g VS DEPARTMENT OF AGRICULTURE (e )
Contractor
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Black (second line)
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e Financed by United States Department of Agriculture (USDA) Rural Development 4—(L§|t::,"|?ﬂszss)

. . ] Joseph R. Biden, President of the United States
USDA is an equal opportunity provider, employer, and lender. Thomas J. Vilsack Secretary of Agriculture

T [

Black Lettering

SIGN DIMENSIONS  :1200 mm x 2400 mm x 19 mm (approx. 4’ x 8’ x 34”")
PLYWOOD PANEL (APA RATED A-B GRADE-EXTERIOR)




TEMPORARY CONSTRUCTION SIGN FOR
RURAL DEVELOPMENT PROJECTS

Recommended Fonts: Helvetica or Arial

Black
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USDA Rural Development
g U-S. DEPARTMENT OF AGRICULTURE

Financed by United States
Department of Agriculture
(USDA) Rural Development

Joseph R. Biden, President of the United States
Thomas J. Vilsack Secretary of Agriculture

USDA is an equal opportunity provider, employer, and lender.
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Lettering
(Blue, PMS 288)

Black Lettering

SIGN DIMENSIONS  :1200 mm x 1800 mm x 19 mm (approx. 4’ x 6’ x 34")
PLYWOOD PANEL (APA RATED A-B GRADE-EXTERIOR)




It is required to place a sign at construction sites supported under
this award displaying the EPA logo in a manner that informs the
public that the project is funded in part or wholly by the EPA.
The sign must be placed in a visible location that can be directly
linked to the work taking place and must be maintained in good
condition throughout the construction period. Here is the EPA a
link to the guidance: https://www.epa.gov/sites/production/
files/2015-01/documents/signage_required_tc.pdf



Cultural Materials Encountered During Construction:

If cultural materials are encountered during construction, work will cease in the immediate area of
the discovery. Work may continue in those project locations outside of the discovery area, with
written approval from USDA Rural Development. In the event of discovery, the contractor must
immediately notify the Owner, Project Engineer, the Texas Historical Commission
(512) 463-6100, and the USDA Rural Development State Environmental Coordinator
(254) 742-9755.



UNITED STATES DEPARTMENT OF AGRICULTURE
Rural Utilities Service
RUS BULLETIN 1780-35

SUBJECT: Guidance for the Implementation of American Iron and Steel (AlS)
Requirements with Rural Utilities Service (RUS) Financial Assistance

TO: Rural Development (RD) state directors, RUS program directors, and state engineers.
EFFECTIVE DATE: Date of approval.

OFFICE OF PRIMARY INTEREST: Engineering and Environmental Staff (EES), Water and
Environmental Programs (WEP).

INSTRUCTIONS: This is a new Bulletin and does not replace any existing RUS Bulletin.

AVAILABILITY: This Bulletin, as well as any RD or RUS instructions, regulations, or forms
referenced in this Bulletin are available at any RD State Office. The State Office staff is familiar
with the use of the documents in their States and can answer specific questions on RD
requirements.

This Bulletin is available on the RUS website at https://www.rd.usda.gov/publications/regulations-
guidelines/bulletins/water-and-environmental.

PURPOSE: This Bulletin assists RD staff in providing information and guidance to
applicants, professional consultants, general contractors, and manufacturers regarding the
AIS Requirements mandated by Section 746 of Title VII of the Consolidated
Appropriations Act of 2017 (Division A - Agriculture, Rural Development, Food and
Drug Administration, and Related Agencies Appropriations Act, 2017) and subsequent
statutes mandating domestic preference. The intended outcome of this Bulletin is to
instruct and inform RD State Office staff and others on how to implement these
requirements to ensure compliance with the AIS requirements.

MODIFICATIONS: RD State Offices may modify this guidance when appropriate to comply
with state statutes and regulations in accordance with the procedures outlined at RD Instruction
2006-B (2006.55).

%K‘ ﬂ sz August 30, 2017

(o SCOTT BARRINGER Date
Acting Assistant Administrator
Water and Environmental Programs
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RD - Rural Development

RUS — Rural Utilities Service
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USDA - United States Department of Agriculture
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WWD — Water and Waste Disposal
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DEFINITIONS

“Assistance recipient” is the entity that receives funding assistance from programs required to
comply with Section 746 Division A Title VII of the Consolidated Appropriations Act of 2017
(Agriculture, Rural Development, Food and Drug Administration, and Related Agencies
Appropriations Act, 2017) and subsequent statutes mandating domestic preference. This term
includes owner and/or applicant.

“Certifications” means the following:

e Manufacturers’ certification is documentation provided by the manufacturer or fabricator
to various entities stating that the iron and steel products to be used in the project are
produced in the United States in accordance with American Iron and Steel (AIS)
Requirements. If items are purchased via a supplier, distributor, vendor, etc. vs. from the
manufacturer or fabricator directly, then the supplier, distributor, vendor, etc. will be
responsible for obtaining and providing these certification letters to the parties purchasing
the products.

e Engineers’ certification is documentation that plans, specifications, and bidding
documents comply with AlS.

e Contractors’ certification is documentation submitted upon substantial completion of the
project that all iron and steel products installed were produced in the United States.

“Coating” means a covering that is applied to the surface of an object. If a coating is applied to
the external surface of a domestic iron or steel component, and the application takes place
outside of the United States, said product would be considered a compliant product under the
AIS requirements. Any coating processes that are applied to the external surface of iron and steel
components that would otherwise be AIS compliant would not disqualify the product from
meeting the AIS requirements regardless of where the coating processes occur, provided that
final assembly of the product occurs in the United States. This exemption only applies to
coatings on the external surface of iron and steel components. It does not apply to coatings or
linings on internal surfaces of iron and steel products, such as the lining of lined pipes. All
manufacturing processes for lined pipes, including the application of pipe lining, must occur in
the United States for the product to be compliant with AIS requirements.

“Construction materials” are those articles, materials, or supplies made primarily of iron and
steel, that are permanently incorporated into the project, not including mechanical and/or
electrical components, equipment and systems. Some of these products may overlap with what is
also considered “structural steel”. See Exhibit F for examples.

Note: Mechanical and electrical components, equipment and systems are not considered
construction materials. See definition of mechanical and electrical equipment.

“Consulting engineer” is an individual or entity with which the owner has contracted to perform
engineering/architectural services for water and waste projects funded by the programs subject to
AIS requirements).

“De minimis incidental components” are various miscellaneous low-cost components that are
essential for, but incidental to, the construction and are incorporated into the physical structure of
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the project. Examples of incidental components could include small washers, screws, fasteners
(such as “off the shelf” nuts and bolts), miscellaneous wire, corner bead, ancillary tube, signage,
trash bins, door hardware etc.

Costs for such de minimis incidental components cumulatively may comprise no more than a
total of five percent of the total cost of the materials used in and incorporated into a project; the
cost of an individual item may not exceed one percent of the total cost of the materials used in
and incorporated into a project.

“General contractor” is the individual or entity with which the applicant has contracted (or is
expected to) to perform construction services (or for water and waste projects funded by the
programs subject to AIS requirements). This includes bidders, contractors that have received an
award from the applicant and any party having a direct contractual relationship with the
owner/applicant. A general contractor is often referred to as the prime contractor.

“Iron and steel products” are defined as the following products made primarily of iron or steel:
lined or unlined pipes and fittings, manhole covers and other municipal castings, hydrants, tanks,
flanges, pipe clamps and restraints, valves, structural steel, reinforced precast concrete, and
construction materials. Only items on the above list made primarily of iron or steel, permanently
incorporated into the project must be produced in the United States. For example trench boxes,
scaffolding or equipment, which are removed from the project site upon completion of the
project, are not required to be made of U.S. Iron or Steel.

“Manufacturers” meaning a supplier, fabricator, distributor, materialman, or vendor is an entity
with which the applicant, general contractor or with any subcontractor has contracted to furnish
materials or equipment to be incorporated in the project by the applicant, contractor or a
subcontractor.

“Manufacturing processes” are processes such as melting, refining, forming, rolling, drawing,
finishing, and fabricating. Further, if a domestic iron and steel product is taken out of the United
States for any part of the manufacturing process, it becomes foreign source material. However,
raw materials such as iron ore, limestone and iron and steel scrap are not covered by the AIS
requirement, and the material(s), if any, being applied as a coating are similarly not covered.
Non-iron or steel components of an iron and steel product may come from non-US sources. For
example, for products such as valves and hydrants, the individual non-iron and steel components
do not have to be of domestic origin. Raw materials, such as iron ore, limestone, scrap iron, and
scrap steel, can come from non-U.S. sources.

“Mechanical equipment” is typically that which has motorized parts and/or is powered by a
motor. “Electrical equipment” is typically any machine powered by electricity and includes
components that are part of the electrical distribution system. AIS does apply to mechanical
equipment.

“Minor components” are components within an iron and/or steel product otherwise compliant
with the American Iron and Steel requirements. This is different from the de minimis definition
where de minimis pertains to the entire project and the minor component definition pertains to a
single product. This waiver, would allow non-domestically produced miscellaneous minor
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components comprising up to five percent of the total material cost of an otherwise domestically
produced iron and steel product to be used. However, unless a separate waiver for a product has
been approved, all other iron and steel components in said product must still meet the AIS
requirements. This waiver does not exempt the whole product from the AIS requirements only
minor components within said product and the iron or steel components of the product must be
produced domestically. Valves and hydrants are also subject to the cost ceiling requirements
described here. Examples of minor components could include items such pins and springs in
valves/hydrants, bands/straps in couplings, and other low cost items such as small fasteners etc.

“Municipal castings” are cast iron or steel infrastructure products that are melted and cast. They
typically provide access, protection, or housing for components incorporated into utility owned
drinking water, storm water, wastewater, and solid waste infrastructure. See Exhibit E for
examples.

“National Office” refers to the office responsible for the oversight and administration of the
program nationally. The National Office sets policy, develops program regulations, and provides
training and technical assistance to help the state offices administer the program. The National
Office is located in Washington, D.C.

“Owner” is the individual or entity with which the general contractor has contracted regarding
the work, and which has agreed to pay the general contractor for the performance of the work,
pursuant to the terms of the contract for water and waste projects funded by the programs subject
to AIS requirements. For the purpose of this Bulletin, this term is synonymous with the term
“applicant” as defined in 7 CFR 1780.7 (a) (1), (2) and (3) and is an entity receiving financial
assistance from the programs subject to the AIS requirements.

“Pass through Entities” is an entity that provides a subaward to a loan and/or grant recipient to
carry out part of a Federal program. Examples are grantees utilizing the Revolving Loan
Program and Household Water Well Program and Alaska Native Tribal Health Consortium
(ANTHC) or the State of Alaska from the RAVG Program.

“Primarily iron or steel” is defined as a product made of greater than 50 percent iron or steel,
measured by cost. The cost should be based on the material costs. An exception to this definition
is reinforced precast concrete (see Definitions). All technical specifications and applicable
industry standards (e.g. NIST, NSF, AWWA) must be met. If a product is determined to be less
than 50 percent iron and steel, the AIS requirements do not apply.

For example, the cost of a fire hydrant includes:

(1) The cost of materials used for the iron portion of a fire hydrant (e.g. bonnet, body and shoe);
and

(2) The cost to pour and cast to create those components (e.g. labor and energy).

Not included in the cost are:

(1) The additional material costs for the non-iron and steel internal workings of the hydrant (e.g.
stem, coupling, valve, seals, etc.); and

(2) The cost to assemble the internal workings into the hydrant body.
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“Produced in the United States” means that the production in the United States of the iron or
steel products used in the project requires that all manufacturing processes must take place in the
United States, with the exception of metallurgical processes involving refinement of steel
additives.

“Project” is the total undertaking to be accomplished for the applicant by consulting engineers,
general contractors, and others, including the planning, study, design, construction, testing,
commissioning, and start-up, and of which the work to be performed under the contract is a part.
A project includes all activity that an applicant is undertaking to be financed in whole or part by
programs subject to AIS requirements. The intentional splitting of projects into separate and
smaller contracts or obligations to avoid AlS requirements is prohibited.

“Reinforced Precast Concrete” may not consist of at least 50 percent iron or steel, but the
reinforcing bar and wire must be produced in the United States and meet the same standards as
for any other iron or steel product. Additionally, the casting of the concrete product must take
place in the United States. The cement and other raw materials used in concrete production are
not required to be of domestic origin. If the reinforced concrete is cast at the construction site,
the reinforcing bar and wire are considered to be a construction material and must be produced in
the United States.

“Steel” means an alloy that includes at least 50 percent iron, between 0.02 and 2 percent carbon,
and may include other elements. Metallic elements such as chromium, nickel, molybdenum,
manganese, and silicon may be added during the melting of steel for the purpose of enhancing
properties such as corrosion resistance, hardness, or strength. The definition of steel covers
carbon steel, alloy steel, stainless steel, tool steel, and other specialty steels.

“Structural steel” is rolled flanged shapes, having at least one dimension of their cross-section
three inches or greater, which are used in the construction of bridges, buildings, ships, railroad
rolling stock, and for numerous other constructional purposes. Such shapes are designated as
wide-flange shapes, standard I-beams, channels, angles, tees, and zees. Other shapes include but
are not limited to, H-piles, sheet piling, tie plates, cross ties, and those for other special purposes.

“Ultimate recipient” is a loan or grant recipient receiving funds from a pass-through entity.
Examples include: (1) a loan recipient from the Revolving Loan Fund; (2) a loan recipient from
the Household Water Well Program; and (3) a grant recipient from ANTHC or the State of
Alaska from the RAVG Program.

“United States” means each of the several states, the District of Columbia, and each Federally
Recognized Indian Tribe.
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1 BACKGROUND

a Section 746 Division A Title VI of the Consolidated Appropriations Act of 2017
(Agriculture, Rural Development, Food and Drug Administration, and Related
Agencies Appropriations Act, 2017) and subsequent statutes mandating domestic
preference, applies a new American Iron and Steel (AIS) requirement to the
following programs:

(¢D) Water and Waste Disposal Loan and Grant program;
@) Guaranteed Loan Funds;

3 Revolving Loan Funds;

4 Emergency Community Water Assistance Grants;
5) Section 306C Colonias and Tribal Set-Aside Grants;
(6) Rural Alaskan Native Village Grants;

@) Household Water Well System Grants; and

(8) Rural Economic Area Partnership Zone projects.

b The basic concept of this new requirement is that all iron and steel products used
in projects funded by RUS WEP must be produced in the United States. Iron and
steel products are specifically defined and does not include every item consisting
of any quantity of iron and/or steel.

c Statutory Language: SEC. 746 Division A Title VII the Consolidated
Appropriations Act of 2017.
(@)(1) No Federal funds made available for this fiscal year for the rural water,
waste water, waste disposal, and solid waste management programs authorized by
sections 306, 306A, 306C, 306D, 306E, and 310B of the Consolidated Farm and
Rural Development Act (7 U.S.C. 1926 et seq.) shall be used for a project for the
construction, alteration, maintenance, or repair of a public water or wastewater
system unless all of the iron and steel products used in the project are produced in
the United States.
(2) In this section, the term “iron and steel products” means the following
products made primarily of iron or steel: lined or unlined pipes and fittings,
manhole covers and other municipal castings, hydrants, tanks, flanges, pipe
clamps and restraints, valves, structural steel, reinforced precast concrete, and
construction materials.


http://uscode.house.gov/quicksearch/get.plx?title=7&section=1926
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(b) Subsection (a) shall not apply in any case or category of cases in which the
Secretary of Agriculture (in this section referred to as the “Secretary”) or the
designee of the Secretary finds that—

(1) applying subsection (a) would be inconsistent with the public interest;

(2) iron and steel products are not produced in the United States in sufficient and
reasonably available quantities or of a satisfactory quality; or

(3) inclusion of iron and steel products produced in the United States will increase
the cost of the overall project by more than 25 percent.

(c) If the Secretary or the designee receives a request for a waiver under this
section, the Secretary or the designee shall make available to the public on an
informal basis a copy of the request and information available to the Secretary or
the designee concerning the request, and shall allow for informal public input on
the request for at least 15 days prior to making a finding based on the request. The
Secretary or the designee shall make the request and accompanying information
available by electronic means, including on the official public Internet Web site of
the Department.

(d) This section shall be applied in a manner consistent with United States
obligations under international agreements.

(e) The Secretary may retain up to 0.25 percent of the funds appropriated in this
Act for “Rural Utilities Service—Rural Water and Waste Disposal Program
Account” for carrying out the provisions described in subsection (a)(1) for
management and oversight of the requirements of this section.

(F) Subsection (a) shall not apply with respect to a project for which the
engineering plans and specifications include use of iron and steel products
otherwise prohibited by such subsection if the plans and specifications have
received required approvals from State agencies prior to the date of enactment of
this Act.

(9) For purposes of this section, the terms “United States” and “State” shall
include each of the several States, the District of Columbia, and each federally
recognized Indian tribe.

American Iron and Steel (AIS) refers to requirements mandated by Section 746
Division A Title VII of the Consolidated Appropriations Act of 2017
(Agriculture, Rural Development, Food and Drug Administration, and Related
Agencies Appropriations Act, 2017) and subsequent statutes mandating domestic
preference.

The statute refers to Section 746 Division A Title VI of the Consolidated
Appropriations Act of 2017 (Agriculture, Rural Development, Food and Drug
Administration, and Related Agencies Appropriations Act, 2017) and subsequent
statutes mandating domestic preference.
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APPLICABILITY

a The requirements of AIS apply only to projects that construct, alter, enlarge,
extend, maintain, repair or otherwise improve rural water, sanitary sewage, solid
waste disposal, and storm wastewater disposal facilities.

b The requirements apply to projects using funds from programs listed in Section 1
a of this Bulletin. Any amount of funding from these programs requires
compliance with the AIS requirements. Use of funds from these programs is not
allowed unless the requirements for AIS are met for the entire project. Projects
that leverage funds from other funding sources are also subject the requirements.

c The requirements apply in the United States as defined in Section 746 (g) of the
statute and therefore do not apply to projects located in Puerto Rico, the Virgin
Islands, or the Western Pacific Territories.

d The requirements apply to any used AIS products to be constructed in the project.

e The requirements do not apply to projects for which any funds were obligated on
or before May 5, 2017. The requirements therefore do not apply to subsequent
obligations of funds for projects which had an initial obligation of funds on or
before May 5, 2017.

f The requirements do not apply to contracts which were executed prior to or on
May 5, 2017, regardless of the date of obligation.

g The requirements do not apply to projects for which contracts were executed
and/or construction is already underway and/or completed prior to applying to
USDA funding.

h The requirements do not apply to products primarily composed of iron and/or
steel (composed of more than 50 percent) if they are not listed in the statute.

i The requirements do not apply to raw materials used in the production of iron or
steel such as iron ore, limestone, scrap iron and scrap steel.

] The requirements do not apply to any items that are at the construction site
temporarily, such as scaffolding, trench boxes, or equipment temporarily used or
stored on site.

k The requirements do not apply when the sole purpose of the loan and/or grant is
to fund non-construction activities such as capacity/connection fees or the
acquisition of a system.
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The requirements supersede any regulation on full and open competition stated in
7 CFR 1780.70 (b) and 2 CFR Part 200.319. For example, if an iron and steel
product that is compliant with AIS is made by only one manufacturer provided
documentation is submitted and verified, sole source procurement of said product
may be used.

The requirements only apply to the final product as delivered to the work site and
incorporated into the project. The need for compliance of an item with AIS
depends on whether or not the final assembled product is listed. Components of a
final product even if they are listed, do not need to comply with the AIS
requirements. In the case of an assembled product where the primary component
is not listed in the 2017 Consolidated Appropriations Act and includes
components/appurtenances that are specifically listed, said assembled product is
not subject to AIS (e.g. pump assembly).

IMPLEMENTATION (Agency, Owner, Engineer, General Contractor, Manufacturers et.
al., Pass through Entities, Ultimate Recipients)

a

There are several parties involved in compliance with the AIS requirements and
some requirements are specific to a party.

The parties that have one or more responsibilities under AlS include: the Agency,
funding recipients under the Water and Waste Disposal Loan and Grant program
and Guaranteed Loan Program, consulting engineers, construction contractors,
suppliers, distributors, manufacturers, lenders under the Guaranteed Loan
Program; grantees under the revolving loan program, Household Water Well
program, and grantees under the 306C, ECWAG programs, and RAVG programs,
as well as loan recipients under the Revolving Loan and Household Water Well
program.

For exceptions please see Section 2.

RESPONSIBILITIES UNDER THE WATER & WASTE DISPOSAL (WWD) LOAN &
GRANT PROGRAM: AGENCY RESPONSIBILITIES

a

State Director:
(1) Approve and set aside a sufficient budget for travel so that Area Specialists
and State Engineers can perform their responsibilities under this section.
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Community Programs Director:

(1)

)

Ensure that all Grant Agreements, Letters of Conditions, Loan Resolutions
and Conditional Commitments for Guarantees, include appropriate language
prior to obligation of funds (see Section 17).

Budget for travel so that State Engineers (as applicable) can perform their
responsibilities under this section.

State Engineer:

1)
()

(3)
(4)

()

(6)

(7)

(8)

Ensure that the cost estimates in the PER reflect AIS requirements.

Ensure that agreements for engineering services include AlS language (see

Section 16).

Ensure that plans, specifications and bidding documents include required

language (see Section 16).

Obtain engineer’s certification letter where the consulting engineer certifies

that plans, specifications, and bidding documents comply with AIS and

commits that bid addenda, executed contracts and change orders will

comply with AIS (see Exhibit B).

Monitoring: For each project, perform a site visit during active construction

and complete the AIS checklist (see Exhibit J). Provide an electronic copy to

National Office upon final payment.

Change orders and partial payment estimates: Verify the consulting

engineer, general contractor and owner have signed C-941 and C-620 of

EJCDC and manufacturers’ certifications letters (as applicable) (see Exhibit

D) are included with the submittal.

Substantial completion of project: Obtain a copy of the contractor’s

certification letter (see Exhibit C). Obtain a list of manufacturers from the

consulting engineer for AIS products used in the project (including
manufacturer name and location, product(s)) and provide an electronic copy
to the National Office Engineer(s).

Special cases:

(a) Where owner provides their own engineering and/or construction
services, obtain copies of engineers’, contractors’ (prepared by the
owner), and manufacturers’ certification letters (as applicable) for the
Agency to insert into the Agency file.

(b) Where owner directly procures AIS products, obtain copies of
manufacturers’ certification letters for the Agency to insert into the
Agency file.

Area Office Specialist:

(1)
()
(3)

Pre-construction Conference: Read a statement outlining the AIS
requirements (see Exhibit A) during the conference.

Guaranteed Program: Ensure that conditional commitments include AIS
language (i.e. Section 17 a)

Partial payment estimates: Verify that the consulting engineer, general
contractor and owner have signed C-620 of EJCDC.
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5 OWNER RESPONSIBILITIES

a Owners are ultimately responsible for compliance with AIS requirements.

(1) Sign loan resolutions, grant agreements and letters of intent to meet
conditions which include AIS language, accepting AlS requirements in
those documents and in the letter of conditions.

(2) Sign agreements for engineering services, executed construction contracts
and all other appropriate and necessary documents which include AIS
language.

(3) Acknowledge responsibility for compliance with AIS requirements by
signing change orders (i.e. C-941 of EJCDC) and partial payment estimates
(i.e. C-620 of EJCDC).

(4) Substantial completion of project: Obtain the certification letters from the
consulting engineer and maintain this documentation for the life of the loan.

(5) Special Cases

(@) Where the owner provides their own engineering and/or construction
services, provide copies of engineers’ (see Exhibit B), contractors’ (see
Exhibit C), and manufacturers’ certification letters (see Exhibit D) (as
applicable) to the Agency. All certification letters must be kept in the
engineer’s project file and on site during construction. For Owner
Construction (Force Account), all AIS clauses from Section 16 must be
included in the Agreement for Engineering Services.

(b) Where the owner directly procures AlS products, the owner must:

(i) Include clauses from Section 17 a not including 17 a (1) in the
procurement contracts.

(it) Obtain manufacturers’ certification letters and provide copies to
consulting engineers and contractors.

6 CONSULTING ENGINEER RESPONSIBILITIES

(1)

()

(3)

(4)

()

Include costs of compliance with AIS in engineering fees (if appropriate)
and in engineer’s opinions of probable cost and associated revisions.
Agreements for engineering services: Include AIS language (see Section
16).

Plans, specifications, bidding documents and bid addenda: Include required
AIS language (see Section 16). For any AIS products specified by brand
names, obtain a manufacturer’s certification letter (see Exhibit D) from the
manufacturer to verify the products comply with AlIS.

Certify that plans, specifications, and bidding documents comply with AIS
and commit that bid addenda, executed contracts and change orders will
comply with AIS and submit a letter to the Agency prior to authorization to
advertise for bids (see Exhibit B).

Award: Provide copies of manufacturers’ certification letters to the general
contractor on any specified brand name AIS products in the plans,
specifications and bidding documents including any bid addenda.




(6)

(7)
(8)

9)

(10)
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Shop drawing submittal: Review shop drawings and change orders to ensure
compliance with AIS. For shops drawings under consideration for any brand
name, equal and/or substitute, and any iron and steel products subject to
AIS, obtain a manufacturers’ certification letter (see Exhibit D) from the
general contractor to verify the products comply with AlS.

Keep all certification letters (including those from the engineer, contractor
and any manufacturer providing AIS products) in the engineer’s project file.
Change Order: For any change order under consideration for any AlS
products, obtain a manufacturer’s certification letter (see Exhibit D) from
parties submitting the change proposal to ensure compliance with AlS.
Acknowledge responsibility for compliance with AIS requirements by
signing change orders (i.e. C-941 of EJCDC) and partial payment estimates
(i.e. C-620 of EJCDC).

Substantial completion of project: Obtain the contractors’ certification letter
(see Exhibit C) and copies of manufacturers’ certification letters for all AIS
products used in the project. Provide copies of engineer’s, contractors’, and
manufacturers’ certification letters to the owner and copy of contractor’s
certification letter to the Agency. Provide a list of manufacturers to the RD
State Engineer for AIS products used in the project (including manufacturer
name and location, product(s)).

7 CONSTRUCTION CONTRACTOR RESPONSIBILITIES

a Construction contractors must use and install iron and steel products that are
compliant with AIS as part of the permanent work.

(1)
()

©)

(4)

(5)

(6)

Bid submittal: for proposed equals and substitutes, provide manufacturers’
certification letter (see Exhibit D) to verify the products comply with AlS.
Award: Obtain copies of manufacturers’ certification letters (see Exhibit D)
from the consulting engineer for brand name products specified by the
consulting engineer.

Shop drawing submittal: For proposed equals, substitutes and any iron and
steel product subject to AIS, provide manufacturers’ certification letters (see
Exhibit D) to verify the products comply with AIS.

Prior to construction: Ensure that copies of manufacturers’ certification
letters including those from others (e.g. consulting engineer, owner, etc.) for
any AIS products to be used in the project is in the project file on site prior
to installation.

Change Order: For any AIS products proposed in a change proposal,
provide manufacturers’ certification letter (see Exhibit D) to the consulting
engineer to verify the products comply with AlS.

Acknowledge responsibility for compliance with AIS requirements by
signing change orders (i.e. C-941 of EJCDC) and partial payment estimates
(i.e. C-620 of EJCDC).
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(7) Keep all manufacturer certification letters (including those from the
engineer, general contractor and any manufacturer providing AlS products)
on site during construction in the construction project file.

(8) Substantial completion of the project: Provide the general contractor’s
certification (see Exhibit C) letter to the engineer that all iron and steel
products installed comply with AIS. This certification is to be submitted
upon substantial completion of the project to the project engineer.

8 MANUFACTURER, SUPPLIER, DISTRIBUTOR RESPONSIBILITIES

(1) Ifiron and steel products are produced in the United States as defined in this
Bulletin, prepare (applicable to manufacturers and fabricators) or obtain
(applicable to suppliers, distributors, vendors, etc.) manufacturers’
certification letters (see Exhibit D) and make available upon request to
consulting engineers, general contractors, etc.

9 PASS THROUGH ENTITIES (e.g. Grantees utilizing the Revolving Loan Program and
Household Water Well Program)

(1) Sign Grant Agreements which include AIS language (See Section 17).

(2) Include AIS language in loan agreement their borrowers (See Section 17 a).
(3) Monitor for compliance.

(4) Perform corrective actions to ensure compliance where needed.

10 ULTIMATE RECIPIENT (e.g. Loan Recipients under Revolving Loan Program,
Homeowners under the Household Water Well Program)

a Loan recipients are ultimately responsible for compliance with AIS requirements.

(1) Sign loan agreements which include AIS language (see Section 17 a).

(2) Include required AIS language (see Section 17 a) in any agreements for
engineering services and contracts for construction services and
procurement of AIS products.

(3) Obtain manufacturers’ certification letters for AIS products and include a
copy in project files.

b Homeowners are ultimately responsible for compliance with AIS requirements.
(1) Sign a loan agreement accepting responsibility to ensure AIS products used
to construct, refurbish, or service individually-owned household water well
systems are produced in the United States.
(2) Obtain manufacturers’ certification letters (see Exhibit D) from contracted
service providers (e.g. well driller) and maintain a copy on-site for the
duration of the loan.
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RESPONSIBILITIES UNDER THE GUARANTEED LOAN PROGRAM

AIS applies to projects funded by Section 306A — Guaranteed Loan Program.

a Lenders are responsible to ensure that ultimate recipients comply with AIS
requirements.

b Loan recipients are ultimately responsible for compliance with AIS requirements.

c Project specialists will ensure that conditional commitments include AlS language
(i.e. Section 17 a)

ECWAG

AIS applies to projects funded by ECWAG.

a If construction contracts were awarded and/or executed or construction began
prior to application, these projects are not subject to AIS (see Section 2).

b If construction contracts were awarded and/or executed or construction began

during the application process, these projects are subject to AlS.

SECTION 306C COLONIAS AND TRIBAL SET-ASIDE GRANTS
AIS applies to projects funded by Section 306 C including Colonias and Tribes.
RURAL ALASKAN NATIVE VILLAGE GRANTS

AIS applies to projects funded by Section 306 D — the Rural Alaskan Native Village
Grant Program.

a Special Cases:
(1) If aproject is administered by Alaska RD State Office, please follow this

Bulletin.

(2) If the project is administered by the State of Alaska or ANTHC:

(@) Sign grant agreements and letters of intent to meet conditions which
include AIS language (See Section 17), accepting AlS requirements in
those documents and in the letter of conditions.

(b) Include AIS language in grant agreement their grantees (See Section
17 a).

(¢) Monitor for compliance.

(d) Perform corrective actions to ensure compliance where needed.

RURAL ECONOMIC AREA PARTNERSHIP ZONE (REAP)
AIS applies to projects funded by Section 310 B — REAP.

CONTRACT PROVISIONS

To ensure compliance with the AIS requirements specific AIS contract language must be
included in each contract including agreements for engineering services, construction
contract documents and purchase agreements prepared by the owner.
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Agreement Between Owner and Engineer for Professional Services (EJCDC E-
500, 2014)
(1) (E-500, Article 5.01.A)

)

©)

(4)

Add the following to 5.01.A: “Opinions of Probable Cost and any revisions
thereof should reflect compliance with American Iron & Steel requirements
mandated by Section 746 of Title VII of the Consolidated Appropriations
Act of 2017 (Division A - Agriculture, Rural Development, Food and Drug
Administration, and Related Agencies Appropriations Act, 2017) and
subsequent statutes mandating domestic preference.”

(E-500, Article 5.03.B)

Add paragraph 5.03.B: “Opinions of Total Project Costs and any revisions
thereof should reflect compliance with American Iron & Steel requirements
mandated by Section 746 of Title VII of the Consolidated Appropriations
Act of 2017 (Division A - Agriculture, Rural Development, Food and Drug
Administration, and Related Agencies Appropriations Act, 2017) and
subsequent statutes mandating domestic preference.”

(E-500, Exhibit A.1.03.A.13):

Add paragraph A.1.03.A.13: “Services required to determine and certify that
to the best of the Engineer’s knowledge and belief all iron and steel products
referenced in engineering analysis, the Plans, Specifications, Bidding
Documents, and associated Bid Addenda requiring design revisions are
either produced in the United States or are the subject of an approved
waiver; and services required to determine to the best of the engineer’s
knowledge and belief that approved substitutes, equals, and all iron and steel
products proposed in the shop drawings, Change Orders and Partial Payment
Estimates are either produced in the United States or are the subject of an
approved waiver under Section 746 of Title VI of the Consolidated
Appropriations Act of 2017 (Division A - Agriculture, Rural Development,
Food and Drug Administration, and Related Agencies Appropriations Act,
2017) and subsequent statutes mandating domestic preference. The term
“iron and steel products” means the following products made primarily of
iron or steel: lined or unlined pipes and fittings, manhole covers and other
municipal castings, hydrants, tanks, flanges, pipe clamps and restraints,
valves, structural steel, reinforced precast concrete, and construction
materials. The deminimis and minor components waiver {add project
specific waivers as applicable} apply to this contract.”

(E-500, Exhibit A.1.04.A.10)

Add paragraph A.1.04.A.10: “Provide copies of Manufacturers’
Certification letters to the Bidders on any brand name iron and steel
products along with the Plans, Specifications and Bidding Documents.
Manufacturers’ Certification Letters are to be included in the Bidding



()

(6)

(7)

(8)
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Documents and must be kept in the engineer’s project file and on site during
construction.”

(E-500, Exhibit A.1.04.11)

Add paragraph A.1.04.A.11: “Provide copies of Manufacturers’
Certification letters to the Contractor on any brand name iron and steel
products along with the Plans, Specifications, Bidding Documents including
any Bid Addenda and Change Orders. Manufacturers’ Certification Letters
must be kept in the engineer’s project file and on site during construction.”

(E-500, Exhibit A.1.05.A.17)

Modify A.1.05.A.17 by adding the following prior to the first sentence:
“Review and approve or take other appropriate action with respect to Shop
Drawings, Samples, and other required Contractor submittals to ensure
compliance with American and Iron Steel requirements mandated by
Section 746 of Title VI of the Consolidated Appropriations Act of 2017
(Division A - Agriculture, Rural Development, Food and Drug
Administration, and Related Agencies Appropriations Act, 2017) and
subsequent statutes mandating domestic preference. Any iron and steel
products included in any submittal by the General Contractor, must include
a Manufacturers’ Certification letter to verify the products were produced in
the United States. Copies of Manufacturers’ Certification letters must be
kept in the engineer’s project file and on site during construction.”

(E-500, Exhibit A.1.05.A.18)

Add the following to A.1.05.A.18 to the end of the paragraph as amended by
RUS Bulletin 1780-26: “Prior to approval of any substitute “or equal” obtain
a Manufacturers’ Certification letter to verify the products were produced in
the United States. Manufacturers’ Certification letters must be kept in the
engineer’s project file and on site during construction to ensure compliance
with American and Iron Steel requirements mandated by Section 746 of
Title VII of the Consolidated Appropriations Act of 2017 (Division A -
Agriculture, Rural Development, Food and Drug Administration, and
Related Agencies Appropriations Act, 2017) and subsequent statutes
mandating domestic preference, if applicable.”

(E-500, Exhibit A.1.05.A.19)

Add subparagraph A.1.05.A.19.d: “Receive and review all Manufacturers’
Certification Letters for materials required to comply with American and
Iron Steel requirements mandated by Section 746 of Title VI of the
Consolidated Appropriations Act of 2017 (Division A - Agriculture, Rural
Development, Food and Drug Administration, and Related Agencies
Appropriations Act, 2017) and subsequent statutes mandating domestic
preference to verify the products were produced in the United States.
Manufacturers’ Certification letters must be kept in the engineer’s project
file and on site during construction.”



(9)

(10)

1)
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(E-500, Exhibit A.1.05.A.20)

Add subparagraph (c) to the end of A.1.05.A.20: “(c) Review Change
Proposals to ensure compliance with American and Iron Steel requirements
mandated by Section 746 of Title VII of the Consolidated Appropriations
Act of 2017 (Division A - Agriculture, Rural Development, Food and Drug
Administration, and Related Agencies Appropriations Act, 2017) and
subsequent statutes mandating domestic preference.”

(E-500, Exhibit A.1.05.A.25)

Add item ““a@” as a deliverable under paragraph A.1.05.A.25: “(a) Obtain the
Contractors’ Certification letter and copies of Manufacturers’ Certification
letters for all American Iron and Steel products used in the project. Upon
Substantial Completion, provide copies of Engineer’s, Contractors’, and
Manufacturers’ Certification letters to the Owner and a copy of Contractor’s
Certification letter to the Agency. Provide a list of manufacturers of
American Iron and Steel products used in the project and include
manufacturer’s name and location, and product(s) to the Agency.”

(E-500, Exhibit B.2.02)

Add the following language to B.2.02: “Owners are ultimately responsible

for compliance with Section 746 of Title VI of the Consolidated

Appropriations Act of 2017 (Division A - Agriculture, Rural Development,

Food and Drug Administration, and Related Agencies Appropriations Act,

2017) and subsequent statutes mandating domestic preference and will be

responsible for the following:

(@) Signing loan resolutions, grant agreements and letters of intent to meet
conditions which include American Iron and Steel language, accepting
American Iron and Steel requirements in those documents and in the
letter of conditions.

(b) Signing change orders (i.e. C-941 of EJCDC) and partial payment
estimates (i.e. C-620 of EJCDC) and thereby acknowledging
responsibility for compliance with American Iron and Steel
requirements.

(c) Obtaining the certification letters from the consulting engineer upon
substantial completion of the project and maintaining this
documentation for the life of the loan.

(d) Where the owner provides their own engineering and/or construction
services, providing copies of engineers’, contractors’, and
manufacturers’ certification letters (as applicable) to the Agency. All
certification letters must be kept in the engineer’s project file and on
site during construction. For Owner Construction (Force Account), all
clauses from Section 17 of RUS Bulletin 1780-35 must be included in
the Agreement for Engineering Services.

(e) Where the owner directly procures American Iron and Steel products,
including American Iron and Steel clauses in the procurement
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contracts and obtaining manufacturers’ certification letters and
providing copies to consulting engineers and contractors.

(12) (E-500, Exhibit D1.01.C.11.9)
Add sub paragraph D.1.01.C.11.g: “(g) Maintain all Manufacturers’
Certification letters in the project file and on site during construction to
ensure compliance with American and Iron Steel requirements mandated
by Section 746 of Title VII of the Consolidated Appropriations Act of 2017
(Division A - Agriculture, Rural Development, Food and Drug
Administration, and Related Agencies Appropriations Act, 2017) and
subsequent statutes mandating domestic preference, as applicable.”

Bidding and Construction Contract Documents (EJCDC C-Series, 2013)

Advertisement for Bids (C-111):

Add at the end of C-111 prior to the Owner’s name: “Section 746 of Title VII of
the Consolidated Appropriations Act of 2017 (Division A - Agriculture, Rural
Development, Food and Drug Administration, and Related Agencies
Appropriations Act, 2017) and subsequent statutes mandating domestic
preference applies an American Iron and Steel requirement to this project. All
listed iron and steel products used in this project must be produced in the United
States. The term “iron and steel products” means the following products made
primarily of iron or steel: lined or unlined pipes and fittings, manhole covers and
other municipal castings, hydrants, tanks, flanges, pipe clamps and restraints,
valves, structural steel, reinforced precast concrete, and construction materials.
The deminimis and minor components waiver {add project specific waivers as
applicable} apply to this contract.”

Instructions to Bidders (C-200):

(@ (C-200, Article 5.01.C)
Delete the semicolon at the end of 5.01.C and insert the following:
...including but not limited to American Iron and Steel requirements as
mandated by Section 746 of Title VII of the Consolidated Appropriations Act
of 2017 (Division A - Agriculture, Rural Development, Food and Drug
Administration, and Related Agencies Appropriations Act, 2017) and
subsequent statutes mandating domestic preference which apply to the
following products made primarily of iron or steel: lined or unlined pipes and
fittings, manhole covers and other municipal castings, hydrants, tanks,
flanges, pipe clamps and restraints, valves, structural steel, reinforced precast
concrete, and construction materials.

(b) (C-200, Article 11.01)
Modify paragraph 11.01, as previously amended by RUS 1780-26, by
inserting the following sentence after “Each such request shall comply with
the requirements of Paragraphs 7.04 and 7.05 of the General Conditions.
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Each such request shall include Manufacturer’s Certification letter for
compliance with Section 746 of Title V11 of the Consolidated Appropriations
Act of 2017 (Division A - Agriculture, Rural Development, Food and Drug
Administration, and Related Agencies Appropriations Act, 2017) and
subsequent statutes mandating domestic preference, if applicable. Refer to
Manufacturer’s Certification Letter provided in these Contract Documents.”

(C-200, Article 24.02)

Add paragraph to 24.02: “Section 746 of Title VI of the Consolidated
Appropriations Act of 2017 (Division A - Agriculture, Rural Development,
Food and Drug Administration, and Related Agencies Appropriations Act,
2017) and subsequent statutes mandating domestic preference applies an
American Iron and Steel requirement to this project. All iron and steel
products used in this project must be produced in the United States. The term
“iron and steel products” means the following products made primarily of
iron or steel: lined or unlined pipes and fittings, manhole covers and other
municipal castings, hydrants, tanks, flanges, pipe clamps and restraints,
valves, structural steel, reinforced precast concrete, and construction
materials. The deminimis and minor components waiver {add project specific
waivers as applicable} apply to this contract.”

(3) Bid Form (C-410)

(@)

(b)

(C-410, Article 3.01.C)
Add language at the end of the sentence of Article 3.01.C: “...and including
all American Iron and Steel requirements.”

(C-410, Article 7.01)

Add 7.01.K after 7.01.J (7.01.J added by RUS 1780-26): K. Manufacturers’
Certification letter of compliance with Section 746 of Title V1I of the
Consolidated Appropriations Act of 2017 (Division A - Agriculture, Rural
Development, Food and Drug Administration, and Related Agencies
Appropriations Act, 2017) and subsequent statutes mandating domestic
preference for all equals or substitutes approved by Addenda for American
Iron and Steel products as provided in these Contract Documents.

(4) Supplementary General Conditions (C-800)

(@)

(C-800, Article SC 1.01.A.51)

Add 1.01.A.51 after 1.01.A.50 (as amended by RUS 1780-26):
“Manufacturer’s Certification letter is documentation provided by the
manufacturer, supplier, distributor, vendor, fabricator, etc. to various entities
stating that the American Iron and Steel products to be used in the project
are produced in the United States in accordance with American Iron and
Steel requirements. Refer to Manufacturer’s Certification Letter provided in
these Contract Documents.”
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(C-800, Article SC 1.01.A.52)

Add 1.01.A.52 after 1.01.A.51: “AlS - refers to requirements mandated by
Section 746 of Title VI of the Consolidated Appropriations Act of 2017
(Division A - Agriculture, Rural Development, Food and Drug
Administration, and Related Agencies Appropriations Act, 2017) and
subsequent statutes mandating domestic preference. The term “iron and steel
products” means the following products made primarily of iron or steel:
lined or unlined pipes and fittings, manhole covers and other municipal
castings, hydrants, tanks, flanges, pipe clamps and restraints, valves,
structural steel, reinforced precast concrete, and construction materials.”

(C-800, Article SC 7.03)
Add sentence 7.03.d: “All iron and steel products must meet American Iron
and Steel requirements.”

(C-800, Article SC 7.04.B.1)

Add 7.04.B.1: “Contractor shall include a Manufacturer’s Certification letter
for compliance with American Iron and Steel requirements in support data,
if applicable. Refer to Manufacturer’s Certification Letter provided in these
Contract Documents. In addition, for the Deminimis Waiver, Contractor
shall maintain an itemized list of incidental components and ensure that the
cost is less than 5% of total materials cost for project; for the Minor
Components Waiver, the Contractor shall maintain a list of products to
which the minor components waiver applies and the cost of the non-
domestically produced component is less than 5% of total materials cost of
that product.”

(C-800, Article SC 7.05.A.3.a.4)

Add 7.05.A.3.a.4: “4) comply with American Iron and Steel by providing
Manufacturer’s Certification letter of American Iron and Steel compliance,
if applicable. Refer to Manufacturer’s Certification Letter provided in these
Contract Documents.”

(C-800, Article SC 7.11.A)

Modify 7.11.A by inserting the following after “written interpretations and
clarifications,”: “Manufacturers’ Certification letter is documentation
provided by the manufacturer, supplier, distributor, vendor, fabricator, etc.
to various entities stating that the iron and steel products to be used in the
project are produced in the United States in accordance with American Iron
and Steel Requirements. Refer to Manufacturer’s Certification Letter
provided in these Contract Documents.”

(C-800, Article SC 7.16.A.1.e)
Add 7.16.A.1.e: “e. obtained Manufacturer’s Certification letter for any item
in the submittal subject to American Iron and Steel requirements and include
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the Certificate in the submittal. Refer to Manufacturer’s Certification Letter
provided in these Contract Documents.”

(C-800, Article SC 7.16.D.9)

Add 7.16.D.9: “Engineer’s review and approval of Shop Drawing or Sample
shall include review of compliance with American Iron and Steel
requirements, as applicable.”

(C-800, Article SC 7.17.E)

Add 7.17.E: “Contractor shall certify upon Substantial Completion that all
Work and Materials has complied with American Iron and Steel
requirements as mandated by Section 746 of Title VI1I of the Consolidated
Appropriations Act of 2017 (Division A - Agriculture, Rural Development,
Food and Drug Administration, and Related Agencies Appropriations Act,
2017) and subsequent statutes mandating domestic preference. Contractor
shall provide said Certification to Owner. Refer to General Contractor’s
Certification Letter provided in these Contract Documents.”

(C-800, Article SC 10.10.A)

Add 10.10.A American Iron & Steel: “A. “Services required to determine
and certify that to the best of the Engineer’s knowledge and belief all iron
and steel products referenced in engineering analysis, the Plans,
Specifications, Bidding Documents, and associated Bid Addenda requiring
design revisions are either produced in the United States or are the subject of
an approved waiver and services required to determine to the best of the
engineer’s knowledge and belief that approved substitutes, equals, and all
iron and steel products proposed in the shop drawings, Change Orders and
Partial Payment Estimates are either produced in the United States or are the
subject of an approved waiver under Section 746 of Title VII of the
Consolidated Appropriations Act of 2017 (Division A - Agriculture, Rural
Development, Food and Drug Administration, and Related Agencies
Appropriations Act, 2017).

(C-800, Article SC 11.06.A.1)

Modify 11.06.A.1 by inserting the following sentence after “within 15 days
after the submittal of the Change Proposal.”: “Include supporting data
(name of manufacturer, city and state where the product was manufactured,
description of product, signature of authorized manufacturer’s
representative) in the Manufacturer’s Certification Letter, as applicable.”
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(C-800, Article SC 14.03.G)
Add 14.03.G: “G. Installation of Materials that are non-compliant with
American Iron and Steel requirements shall be considered defective work.”

(C-800, Article SC 15.01.B.4)

Add 15.01.B.4: “4. By submitting Materials for payment, Contractor is
certifying that the submitted Materials are compliant with American Iron
and Steel requirements. Manufacturer’s Certification letter for Materials
satisfy this certification. Refer to Manufacturer’s Certification Letter
provided in these Contract Documents.”

(C-800, Article SC 15.01.C.2.d)

Add 15.01.C.2.d: “d. the Materials presented for payment comply with
American Iron and Steel.”

(C-800, Article SC 15.03.A)

Modify 15.03.A by adding the following after the last sentence: “Services
required to determine and certify that to the best of the Contractor’s
knowledge and belief all substitutes, equals, and all iron and steel products
proposed in the shop drawings, Change Orders and Partial Payment
Estimates, and those installed for the project are either produced in the
United States or are the subject of an approved waiver under Section 746 of
Title VII of the Consolidated Appropriations Act of 2017 (Division A -
Agriculture, Rural Development, Food and Drug Administration, and
Related Agencies Appropriations Act, 2017) and subsequent statutes
mandating domestic preference.”

(C-800: Article 19, SC 19.14):

Add “Section 746 of Title VII of the Consolidated Appropriations Act of
2017 (Division A - Agriculture, Rural Development, Food and Drug
Administration, and Related Agencies Appropriations Act, 2017) and
subsequent statutes mandating domestic preference applies an American
Iron and Steel requirement to this project. All iron and steel products used in
this project must be produced in the United States. The term “iron and steel
products” means the following products made primarily of iron or steel:
lined or unlined pipes and fittings, manhole covers and other municipal
castings, hydrants, tanks, flanges, pipe clamps and restraints, valves,
structural steel, reinforced precast concrete, and construction materials. The
deminimis and minor components waiver {add project specific waivers as
applicable} apply to this contract.”

(C-800: Article 19, SC 19.15):

Add SC 19.15 Definitions:

“Assistance recipient” is the entity that receives funding assistance from
programs required to comply with Section 746 Division A Title VI of the
Consolidated Appropriations Act of 2017 (Agriculture, Rural Development,



RUS Bulletin 1780-35
Page 25

Food and Drug Administration, and Related Agencies Appropriations Act,
2017) and subsequent statutes mandating domestic preference. This term
includes owner and/or applicant.

“Certifications” means the following:

e Manufacturers’ certification is documentation provided by the
manufacturer or fabricator to various entities stating that the iron and
steel products to be used in the project are produced in the United States
in accordance with American Iron and Steel (AlS) Requirements. If
items are purchased via a supplier, distributor, vendor, etc. vs. from the
manufacturer or fabricator directly, then the supplier, distributor, vendor,
etc. will be responsible for obtaining and providing these certification
letters to the parties purchasing the products.

e Engineers’ certification is documentation that plans, specifications, and
bidding documents comply with AlS.

e Contractors’ certification is documentation submitted upon substantial
completion of the project that all iron and steel products installed were
produced in the United States.

“Coating” means a covering that is applied to the surface of an object. If a
coating is applied to the external surface of a domestic iron or steel
component, and the application takes place outside of the United States, said
product would be considered a compliant product under the AIS
requirements. Any coating processes that are applied to the external surface
of iron and steel components that would otherwise be AIS compliant would
not disqualify the product from meeting the AIS requirements regardless of
where the coating processes occur, provided that final assembly of the
product occurs in the United States. This exemption only applies to coatings
on the external surface of iron and steel components. It does not apply to
coatings or linings on internal surfaces of iron and steel products, such as
the lining of lined pipes. All manufacturing processes for lined pipes,
including the application of pipe lining, must occur in the United States for
the product to be compliant with AIS requirements.

“Construction materials” are those articles, materials, or supplies made
primarily of iron and steel, that are permanently incorporated into the
project, not including mechanical and/or electrical components, equipment
and systems. Some of these products may overlap with what is also
considered “structural steel”.

Note: Mechanical and electrical components, equipment and systems are not
considered construction materials. See definition of mechanical and
electrical equipment.

“Consulting engineer” is an individual or entity with which the owner has
contracted to perform engineering/architectural services for water and waste
projects funded by the programs subject to AIS requirements).
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“De minimis incidental components” are various miscellaneous low-cost
components that are essential for, but incidental to, the construction and are
incorporated into the physical structure of the project. Examples of
incidental components could include small washers, screws, fasteners (such
as “off the shelf” nuts and bolts), miscellaneous wire, corner bead, ancillary
tube, signage, trash bins, door hardware etc.

Costs for such de minimis incidental components cumulatively may
comprise no more than a total of five percent of the total cost of the
materials used in and incorporated into a project; the cost of an individual
item may not exceed one percent of the total cost of the materials used in
and incorporated into a project.

“General contractor” is the individual or entity with which the applicant has
contracted (or is expected to) to perform construction services (or for water
and waste projects funded by the programs subject to AIS requirements).
This includes bidders, contractors that have received an award from the
applicant and any party having a direct contractual relationship with the
owner/applicant. A general contractor is often referred to as the prime
contractor.

“Iron and steel products” are defined as the following products made
primarily of iron or steel: lined or unlined pipes and fittings, manhole covers
and other municipal castings, hydrants, tanks, flanges, pipe clamps and
restraints, valves, structural steel, reinforced precast concrete, and
construction materials. Only items on the above list made primarily of iron
or steel, permanently incorporated into the project must be produced in the
United States. For example trench boxes, scaffolding or equipment, which
are removed from the project site upon completion of the project, are not
required to be made of U.S. Iron or Steel.

“Manufacturers” meaning a supplier, fabricator, distributor, materialman, or
vendor is an entity with which the applicant, general contractor or with any
subcontractor has contracted to furnish materials or equipment to be
incorporated in the project by the applicant, contractor or a subcontractor.

“Manufacturing processes” are processes such as melting, refining, forming,
rolling, drawing, finishing, and fabricating. Further, if a domestic iron and
steel product is taken out of the United States for any part of the
manufacturing process, it becomes foreign source material. However, raw
materials such as iron ore, limestone and iron and steel scrap are not covered
by the AIS requirement, and the material(s), if any, being applied as a
coating are similarly not covered. Non-iron or steel components of an iron
and steel product may come from non-US sources. For example, for
products such as valves and hydrants, the individual non-iron and steel
components do not have to be of domestic origin. Raw materials, such as
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iron ore, limestone, scrap iron, and scrap steel, can come from non-U.S.
sources.

“Mechanical equipment” is typically that which has motorized parts and/or
is powered by a motor. “Electrical equipment” is typically any machine
powered by electricity and includes components that are part of the
electrical distribution system. AIS does apply to mechanical equipment.

“Minor components” are components within an iron and/or steel product
otherwise compliant with the American Iron and Steel requirements. This is
different from the de minimis definition where de minimis pertains to the
entire project and the minor component definition pertains to a single
product. This waiver, would allow non-domestically produced
miscellaneous minor components comprising up to five percent of the total
material cost of an otherwise domestically produced iron and steel product
to be used. However, unless a separate waiver for a product has been
approved, all other iron and steel components in said product must still meet
the AIS requirements. This waiver does not exempt the whole product from
the AIS requirements only minor components within said product and the
iron or steel components of the product must be produced domestically.
Valves and hydrants are also subject to the cost ceiling requirements
described here. Examples of minor components could include items such
pins and springs in valves/hydrants, bands/straps in couplings, and other low
cost items such as small fasteners etc.

“Municipal castings” are cast iron or steel infrastructure products that are
melted and cast. They typically provide access, protection, or housing for
components incorporated into utility owned drinking water, storm water,
wastewater, and solid waste infrastructure.

“National Office” refers to the office responsible for the oversight and
administration of the program nationally. The National Office sets policy,
develops program regulations, and provides training and technical assistance
to help the state offices administer the program. The National Office is
located in Washington, D.C.

“Owner” is the individual or entity with which the general contractor has
contracted regarding the work, and which has agreed to pay the general
contractor for the performance of the work, pursuant to the terms of the
contract for water and waste projects funded by the programs subject to AIS
requirements. For the purpose of this Bulletin, this term is synonymous with
the term “applicant” as defined in 7 CFR 1780.7 (a) (1), (2) and (3) and is an
entity receiving financial assistance from the programs subject to the AIS
requirements.
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“Pass through Entities” is an entity that provides a subaward to a loan and/or
grant recipient to carry out part of a Federal program. Examples are grantees
utilizing the Revolving Loan Program and Household Water Well Program
and Alaska Native Tribal Health Consortium (ANTHC) or the State of
Alaska from the RAVG Program.

“Primarily iron or steel” is defined as a product made of greater than 50
percent iron or steel, measured by cost. The cost should be based on the
material costs. An exception to this definition is reinforced precast concrete
(see Definitions). All technical specifications and applicable industry
standards (e.g. NIST, NSF, AWWA) must be met. If a product is determined
to be less than 50 percent iron and steel, the AIS requirements do not apply.

For example, the cost of a fire hydrant includes:

(1) The cost of materials used for the iron portion of a fire hydrant (e.g.
bonnet, body and shoe); and

(2) The cost to pour and cast to create those components (e.g. labor and

energy).

Not included in the cost are:

(1) The additional material costs for the non-iron and steel internal
workings of the hydrant (e.g. stem, coupling, valve, seals, etc.); and

(2) The cost to assemble the internal workings into the hydrant body.

“Produced in the United States” means that the production in the United
States of the iron or steel products used in the project requires that all
manufacturing processes must take place in the United States, with the
exception of metallurgical processes involving refinement of steel additives.

“Project” is the total undertaking to be accomplished for the applicant by
consulting engineers, general contractors, and others, including the
planning, study, design, construction, testing, commissioning, and start-up,
and of which the work to be performed under the contract is a part. A
project includes all activity that an applicant is undertaking to be financed in
whole or part by programs subject to AIS requirements. The intentional
splitting of projects into separate and smaller contracts or obligations to
avoid AIS requirements is prohibited.

“Reinforced Precast Concrete” may not consist of at least 50 percent iron or
steel, but the reinforcing bar and wire must be produced in the United States
and meet the same standards as for any other iron or steel product.
Additionally, the casting of the concrete product must take place in the
United States. The cement and other raw materials used in concrete
production are not required to be of domestic origin. If the reinforced
concrete is cast at the construction site, the reinforcing bar and wire are
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considered to be a construction material and must be produced in the United
States.

“Steel” means an alloy that includes at least 50 percent iron, between 0.02
and 2 percent carbon, and may include other elements. Metallic elements
such as chromium, nickel, molybdenum, manganese, and silicon may be
added during the melting of steel for the purpose of enhancing properties
such as corrosion resistance, hardness, or strength. The definition of steel
covers carbon steel, alloy steel, stainless steel, tool steel, and other specialty
steels.

“Structural steel” is rolled flanged shapes, having at least one dimension of
their cross-section three inches or greater, which are used in the construction
of bridges, buildings, ships, railroad rolling stock, and for numerous other
constructional purposes. Such shapes are designated as wide-flange shapes,
standard I-beams, channels, angles, tees, and zees. Other shapes include but
are not limited to, H-piles, sheet piling, tie plates, cross ties, and those for
other special purposes.

“Ultimate recipient” is a loan or grant recipient receiving funds from a pass-
through entity. Examples include: (1) a loan recipient from the Revolving
Loan Fund; (2) a loan recipient from the Household Water Well Program;
and (3) a grant recipient from ANTHC or the State of Alaska from the
RAVG Program.

“United States” means each of the several states, the District of Columbia,
and each Federally Recognized Indian Tribe.

Purchase Agreements

Add award language from Section 17 a not including 17 a (1).

17 PROVISIONS OF LETTERS OF CONDITIONS, LOAN RESOLUTIONS, GRANT
AGREEMENTS, AND CONDITIONAL COMMITMENTS

a

Standard Award Language for WWD, ECWAG, Guaranteed Loan Program,
306C, RAVG Administered by USDA, and REAP

Add the following language:

“Section 746 of Title V11 of the Consolidated Appropriations Act of 2017
(Division A - Agriculture, Rural Development, Food and Drug Administration,
and Related Agencies Appropriations Act, 2017) and subsequent statutes
mandating domestic preference applies a new American Iron and Steel (AIS)
requirement to obligations made after May 5", 2017:
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(1) No Federal funds made available for this fiscal year for the rural water,
waste water, waste disposal, and solid waste management programs
authorized by the Consolidated Farm and Rural Development Act (7 U.S.C.
1926 et seq.) shall be used for a project for the construction, alteration,
maintenance, or repair of a public water or wastewater system unless all of the
iron and steel products used in the project are produced in the United States.

(2) The term “iron and steel products” means the following products made
primarily of iron or steel: lined or unlined pipes and fittings, manhole covers
and other municipal castings, hydrants, tanks, flanges, pipe clamps and
restraints, valves, structural steel, reinforced precast concrete, and
construction materials.

(3) The requirement shall not apply in any case or category of cases in which

the Secretary of Agriculture (in this section referred to as the “Secretary”) or

the designee of the Secretary finds that—

(@) applying the requirement would be inconsistent with the public interest;

(b) iron and steel products are not produced in the United States in sufficient
and reasonably available quantities or of a satisfactory quality; or

(c) inclusion of iron and steel products produced in the United States will
increase the cost of the overall project by more than 25 percent.”

1) Additional Language (not to be included in purchase agreements)

Add: “Owners are ultimately responsible for compliance with AIS requirements

and will be responsible for the following:

(@ Signing loan resolutions, grant agreements and letters of intent to meet
conditions which include AIS language, accepting AIS requirements in
those documents and in the letter of conditions.

(b) Signing change orders (i.e. C-941 of EJCDC) and partial payment estimates
(i.e. C-620 of EJCDC) and thereby acknowledging responsibility for
compliance with American and Iron Steel requirements.

(c) Obtaining the certification letters from the consulting engineer upon
substantial completion of the project and maintaining this documentation
for the life of the loan.

(d)  Where the owner provides their own engineering and/or construction
services, providing copies of engineers’, contractors’, and manufacturers’
certification letters (as applicable) to the Agency to insert into the Agency
file. All certification letters must be kept in the engineer’s project file and on
site during construction. For Owner Construction (Force Account), all
clauses from Section 17 must be included in the Agreement for Engineering
Services.

(e) Where the owner directly procures AIS products, including AIS clauses in
the procurement contracts and obtaining manufacturers’ certification letters
and providing copies to consulting engineers and contractors.
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b Standard Award Language for Revolving Loan Funds, RAVG Administered by
ANTHC or the State of Alaska, Guaranteed Loan Program and Household Water

Well Program

Add the following language to award agreements to ultimate recipients:
“Section 746 of Title VI of the Consolidated Appropriations Act of 2017
(Division A - Agriculture, Rural Development, Food and Drug Administration,
and Related Agencies Appropriations Act, 2017) and subsequent statutes
mandating domestic preference applies a new American Iron and Steel
requirement to obligations made after May 5", 2017:

(1) No Federal funds made available for this fiscal year for the rural water,
waste water, waste disposal, and solid waste management programs
authorized by the Consolidated Farm and Rural Development Act (7 U.S.C.
1926 et seq.) shall be used for a project for the construction, alteration,
maintenance, or repair of a public water or wastewater system unless all of the
iron and steel products used in the project are produced in the United States.

(2) The term “iron and steel products” means the following products made
primarily of iron or steel: lined or unlined pipes and fittings, manhole covers
and other municipal castings, hydrants, tanks, flanges, pipe clamps and
restraints, valves, structural steel, reinforced precast concrete, and
construction materials.

(3) The requirement shall not apply in any case or category of cases in which
the Secretary of Agriculture (in this section referred to as the “Secretary”) or
the designee of the Secretary finds that—

(@) applying the requirement would be inconsistent with the public interest;
(b)iron and steel products are not produced in the United States in sufficient
and reasonably available quantities or of a satisfactory quality; or

(c) inclusion of iron and steel products produced in the United States will
increase the cost of the overall project by more than 25 percent.”

PURCHASE OF EQUIPMENT AND MATERIALS

Irrespective of who purchases AIS products, owner, contractor or other parties must
ensure that the products were produced in the United States as defined in this Bulletin. It
is the manufacturers’ responsibility to provide manufacturers’ certification letters to
ensure compliance with AIS requirements. The AIS requirements supersede any
regulation on full and open competition stated in 7 CFR 1780.70(b) and (d) and 2 CFR
Part 200.319. For example, if an iron and steel product that is compliant with AIS is
made by only one manufacturer, sole source procurement of said product may be used.
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19 WAIVER PROCESS
a General

Each entity that receives financial assistance for the construction, alteration,
maintenance, or repair of water and waste infrastructure from programs mandated
to comply with the statute, must use iron and steel products produced in the
United States. A waiver is a legal document granting a project an exception to
AIS requirements, to use iron and steel products of non-domestic origin specified
in the waiver(s). More than one waiver could be applied to a project.

Any funding recipient including the ultimate recipients subject to AIS
requirements are eligible to apply for waivers as outlined in the statute which
states:

“A waiver may be granted by the Secretary of Agriculture or designee, if one or
more of the following conditions are met:

1. Applying the American Iron and Steel requirements of the Act would be
inconsistent with the public interest;

2. Iron and steel products are not produced in the United States in sufficient and
reasonably available quantities or of a satisfactory quality; or

3. Inclusion of iron and steel products produced in the United States will increase
the cost of the overall project by more than 25 percent.”

Until a waiver is granted by USDA, the AIS requirement stands except with
respect to municipalities covered by international agreements (see Section 22).

One public interest waiver has been granted by the Secretary of Agriculture or
designee that addresses: (1) de minimis items and (2) minor components. This
waiver is national in scope and applies to all projects. The term de minimis
applies to products when they occur as de minimis incidental components
and is intended for assistance recipients to use for their projects. The term minor
components applies to minor components within an iron and/or steel product and
is intended for manufacturers to certify that their products comply with the AIS
requirements. For definitions of de minimis and minor components see
Definitions.

b Application

To request a project specific waiver, proper and sufficient documentation must be
provided by the assistance recipient (see Exhibit H).

To apply for a waiver under condition one (public interest), applicants and their
consulting engineers must demonstrate definitive impacts on the community if a
specified product is not utilized. Information must be submitted to the National
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Office (via EESEngineering@wdc.usda.gov), copy the RD State Engineer and
approved by the Administrator of RUS. Public interest waivers national in scope
will be identified and approved by the Administrator of RUS.

To apply for a waiver under condition two (quantity or quality), applicants and
their consulting engineers must submit the information outlined in Exhibit | to the
National Office (via EESEngineering@wdc.usda.gov).

To apply for a waiver under condition three (25 percent of project cost),
applicants and their consulting engineers must submit the information in Exhibit |
and J to the National Office (via EESEngineering@wdc.usda.gov).

All waiver applications must be submitted to National Office. If a RD State Office
receives any waiver requests, the request must be submitted to National Office for
approval.

Timin

Waivers should be submitted prior to and no later than with the submission of
final plans, specifications, and bidding documents for any iron and steel products
of known foreign origin. All waivers requests must be approved by the Agency
prior to authorization to advertise for bids. In the event that a waiver is requested
post award, it must be approved by the Agency prior to construction. In the event
that a waiver is requested during construction such as via a change order, it must
be approved by the Agency prior to installation.

Evaluation by USDA

After receiving an application for a waiver of the AIS requirements, USDA
National Office will publish the request on its website for 15 days and receive
informal comment. National Office will evaluate whether the application
adequately documents the statutory basis cited for the waiver. The Secretary or
designee will determine whether or not to grant the waiver. Approved and
disapproved waivers will be posted on the USDA AIS website.

For project specific waivers where EPA and USDA are co-funding and the
applicant has already submitted a request to and received an approved waiver
from EPA, USDA will review said waiver for the co-funded project.
Applicants/owners or their representatives are required to submit the approved
waiver to EESEngineering@wdc.usda.gov for USDA RD review and
concurrence.

All approved waivers must be included in the bidding documents, any bid
addenda, change orders, and partial estimates. All information presented in waiver
requests are subject to verification. Waiver requests deliberately containing false
information will be rejected.
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MONITORING

In order to comply with the Executive Order 13788 “Buy American, Hire American”,
dated April 18, 2017, and AIS requirements, monitoring activities will be completed by
the State Office and/or the National Office.

NON-COMPLIANCE

No Federal funds made available for the rural water, waste water, waste disposal, and
solid waste management programs authorized by sections 306, 306A, 306C, 306D, 306E,
and 310B of the Consolidated Farm and Rural Development Act (7 U.S.C. 1926 et seq.)
shall be used for a project for the construction, alteration, maintenance, or repair of a
public utility system unless all of the iron and steel products used in the project are
produced in the United States.

Noncompliance occurs when funds are used from these programs for construction,
alteration, maintenance, or repair using non-domestic iron or steel products and the
product is not covered by either a project-specific or a national waiver. Loan and grant
recipients should avoid noncompliance at all times as it is a violation of a Federal statute.

Process for Noncompliance

(1) Identify the noncompliant product.

(2) The loan or grant recipient or pass through entity notifies appropriate USDA RD
State or National Office contact.

(3) If USDA RD State Office is notified, the Program Director will notify the National
Office, Director of EES.

(4) USDA will apply remedies for noncompliance as per 2 CFR 200 §8338 — 342.

INTERNATIONAL AGREEMENTS

The AIS requirements apply in a manner consistent with United States obligations under
international agreements. In the few cases where such an agreement exists between a loan
and/or grant recipient and an international entity, that recipient is under the obligation to
determine the applicability of the AIS requirements and document the actions taken to
comply with these requirements.

USE OF EXHIBITS
The following explains the purpose of each Exhibit to this Bulletin:

AMERICAN IRON & STEEL COMPLIANCE STATEMENT: Exhibit A consists of a
statement to be read by the Rural Development representative during the preconstruction
conference. In addition, the RD representative should read Sections 5, 6, and 7 of this
Bulletin to remind the owner, consulting engineer, and general contractor of their roles
and responsibilities to comply with AlS.

ENGINEER’S CERTIFICATION OF COMPLIANCE: Exhibit B consists of a letter to
be completed and signed by the consulting engineer certifying that he/she will ensure that


http://uscode.house.gov/quicksearch/get.plx?title=7&section=1926
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plans, specifications, and bidding documents and associated bid addenda, executed
contracts and change orders for this project will comply with the AIS requirements. This
certification letter is to be submitted to the Agency for approval prior to approval of the
Advertisement for Bids and must be kept in the engineers project file and on-site during
construction.

GENERAL (PRIME) CONTRACTOR’S CERTIFICATION OF COMPLIANCE:
Exhibit C consists of a letter to be completed and signed by the general contractor
certifying that he/she will ensure that all iron and steel products installed for this project
by their company and by any and all subcontractors and manufacturers their company has
contracted with comply with the AIS requirements. This certification letter is to be
submitted upon substantial completion of the project to the project engineer.

EXAMPLE OF A MANUFACTURER’S CERTIFICATION LETTER OF
COMPLIANCE: Exhibit D is an example of a letter to be completed and signed by the
manufacturer certifying that he/she will ensure that all iron and steel products and/or
materials shipped or provided for the subject project are in full compliance with the
American Iron and Steel requirement. This includes listing each individual
item/product/material provided to the project and providing the location of this/these
item(s) being manufactured including assembly. All manufacturers’ certification letters
must be kept in the engineer’s project file and on site during construction.

EXAMPLES OF MUNICIPAL CASTINGS: Exhibit E provides a sample list of iron and
steel products that are subject to the AIS requirements. This list is not exhaustive and is
meant to provide examples.

EXAMPLES OF CONSTRUCTION MATERIALS: Exhibit F provides a sample list of
construction materials that are subject to the AIS requirements. This list is not exhaustive
and is meant to provide examples.

EXAMPLES OF NON-CONSTRUCTION MATERIALS: Exhibit G provides a sample
list of items that are not subject to the AIS requirements. This list is not exhaustive and is
meant to provide examples.

INFORMATIONAL CHECKLIST FOR PROJECT SPECIFIC WAIVER REQUEST:
Exhibit I is a checklist that is to be completed by the applicant and/or consulting engineer
to help ensure that all appropriate and necessary information is submitted with the request
to USDA. This checklist should not be used for a public interest waiver, is for
informational purposes only and does not need to be included as part of a waiver
application. Project specific waivers may be requested if one or more of the following
conditions applies: (1) The iron and/or steel products are not produced in the United
States in sufficient and reasonably available quantities and of a satisfactory quality; (2)
The inclusion of iron and/or steel products produced in the United States will increase the
cost of the overall project by more than 25 percent. All approved waivers must be
included in the bidding documents, any bid addenda, change orders, and partial estimates.
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All information presented in waiver requests are subject to evaluation. Waiver requests
deliberately containing false information will be rejected.

EXAMPLE COST TABLE FOR A PROJECT COST WAIVER: This exhibit is an
example of a table that must be included with any cost based project waiver request.
Information included in the table: product reference in the specification, brief description
of the product, quantity, unit, unit price and two costs of the item: (1) cost of an AIS
compliant product and (2) cost of a non-domestic product. The total cost for all items will
be part of the evaluation for the project cost waiver. Note: Information in this table is
subject to evaluation. Waiver requests deliberately containing false information in order
to receive a project cost waiver will be rejected.

CHECKLIST FOR STATE ENGINEERS: This exhibit is a checklist that should be
completed by the RD State Engineer for each project during active construction. It is
important to note items being stored on-site for installation are compliant with AIS.
Please ask the Resident Project Representative (RPR) if it is unclear whether or not the
items in question are compliant with AIS (e.g. via manufacturer’s certification letters).
For checklists, RD field staff should take pictures of visible items subject to AIS. Pictures
should include the manufacturer’s label. If there is no label, please ask to be shown the
manufacturer’s certification for the item in question from the RPR or consulting engineer
if on-site to verify that the items in question are compliant. These checklists and attached
pictures are to be submitted to National Office upon final payment.
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AMERICAN IRON & STEEL COMPLIANCE STATEMENT

“Section 746 of Title VII of the Consolidated Appropriations Act of 2017 (Division A -
Agriculture, Rural Development, Food and Drug Administration, and Related Agencies
Appropriations Act, 2017) and subsequent statutes mandating domestic preference applies an
American Iron and Steel requirement to this project.

All parties are required to comply with these requirements and to ensure that all iron and steel
products used in this project must be produced in the United States. The term “iron and steel
products” means the following products made primarily of iron or steel: lined or unlined pipes
and fittings, manhole covers and other municipal castings, hydrants, tanks, flanges, pipe clamps
and restraints, valves, structural steel, reinforced precast concrete, and construction materials.”
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ENGINEER’S CERTIFICATION OF COMPLIANCE WITH PROVISIONS OF THE
AMERICAN IRON AND STEEL REQUIREMENTS OF SECTION 746 OF TITLE VII OF
THE CONSOLIDATED APPROPRIATIONS ACT OF 2017 (DIVISION A - AGRICULTURE,
RURAL DEVELOPMENT, FOOD AND DRUG ADMINISTRATION, AND RELATED
AGENCIES APPROPRIATIONS ACT, 2017) AND SUBSEQUENT STATUTES
MANDATING DOMESTIC PREFERENCE

DATE: MAY 26, 2022

RE: PROJECT NAME HILLCREST CENTER WATER IMPROVEMENTS PROJECT (PHASE I)
APPLICANT EL PASO COUNTY
CONTRACT NUMBER TDB

I hereby certify that to the best of my knowledge and belief all iron and steel products referenced
in the Plans, Specifications, and Bidding Documents for this project comply with Section 746 of
Title VII of the Consolidated Appropriations Act of 2017 (Division A - Agriculture, Rural
Development, Food and Drug Administration, and Related Agencies Appropriations Act, 2017)
and subsequent statutes mandating domestic preference or are the subject of a waiver approved
by the Secretary of Agriculture or designee. This certification is not intended to be a warranty in
any way, but rather the designer’s professional opinion that to the best of their knowledge the
documents comply.

I hereby commit that to the best of my ability all iron and steel products that will be referenced in
the Bid Addenda, Executed Contracts, and Change Orders will comply with Section 746 of Title
VII of the Consolidated Appropriations Act of 2017 (Division A - Agriculture, Rural
Development, Food and Drug Administration, and Related Agencies Appropriations Act, 2017)
and subsequent statutes mandating domestic preference or will be the subject of a waiver
approved by the Secretary of Agriculture or designee.

MORENO CARDENAS, INC.
Name of Engineering Firm (PRINT)

[ 5 S

By Affthiorized Representative (SIGNATURE)

PROJECT ENGINEER
Title

This letter is to be submitted prior to Agency authorization of Advertisement for Bids.
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GENERAL (PRIME) CONTRACTOR’S CERTIFICATION OF COMPLIANCE WITH
PROVISIONS OF THE AMERICAN IRON AND STEEL REQUIREMENTS OF SECTION
746 OF TITLE VII OF THE CONSOLIDATED APPROPRIATIONS ACT OF 2017
(DIVISION A - AGRICULTURE, RURAL DEVELOPMENT, FOOD AND DRUG
ADMINISTRATION, AND RELATED AGENCIES APPROPRIATIONS ACT, 2017) AND
SUBSEQUENT STATUTES MANDATING DOMESTIC PREFERENCE

DATE:

RE: PROJECT NAME
APPLICANT
CONTRACT NUMBER

I hereby certify that to the best of my knowledge and belief all iron and steel products installed
for this project by my company and by any and all subcontractors and manufacturers my
company has contracted with for this project comply with Section 746 of Title VII of the
Consolidated Appropriations Act of 2017 (Division A - Agriculture, Rural Development, Food
and Drug Administration, and Related Agencies Appropriations Act, 2017) and subsequent
statutes mandating domestic preference or are the subject of a waiver approved by the Secretary
of Agriculture or designee.

This certification is to be submitted upon completion of the project to the project engineer.

Name of Construction Company (PRINT)

By Authorized Representative (SIGNATURE)

Title
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EXAMPLE OF A MANUFACTURER’S CERTIFICATION LETTER OF COMPLIANCE
WITH PROVISIONS OF THE AMERICAN IRON AND STEEL (AIS) REQUIREMENTS OF
SECTION 746 OF TITLE VII OF THE CONSOLIDATED APPROPRIATIONS ACT OF 2017
(DIVISION A - AGRICULTURE, RURAL DEVELOPMENT, FOOD AND DRUG
ADMINISTRATION, AND RELATED AGENCIES APPROPRIATIONS ACT, 2017) AND
SUBSEQUENT STATUTES MANDATING DOMESTIC PREFERENCE

Date:

Company Name:

Company Address:

Subject: AIS Step Certification for Project (X), Owner’s Name, and Contract Number

I, (company representative), certify that the (melting, bending, galvanizing, cutting, etc.)
processes for (manufacturing or fabricating) the following products and/or material shipped or
provided for the subject project is in full compliance with the AIS requirement as mandated by
Section 746 of Title VI of the Consolidated Appropriations Act of 2017 (Division A -
Agriculture, Rural Development, Food and Drug Administration, and Related Agencies
Appropriations Act, 2017) and subsequent statutes mandating domestic preference.

Item, Products and/or Materials, and location of delivery (City, State):

1.
2.

Such processes for AlS took place at the following location:

(City, State)

This certification is to be submitted upon request to interested parties (e.g. municipalities,
consulting engineers, general contractors, etc.)

If any of the above compliance statements change while providing materials to this project,
please immediately notify the person(s) who is requesting to use your product(s).

Authorized Company Representative Signature
(Note: Authorized signature shall be manufacturer’s representative not the material distributor
or supplier)
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EXAMPLES OF MUNICIPAL CASTINGS (includes but not limited to):

Access Hatches;

Ballast Screen;

Benches (Iron or Steel);

Bollards;

Cast Bases;

Cast Iron Hinged Hatches, Square and Rectangular;
Cast Iron Riser Rings;

Catch Basin Inlet;

Cleanout/Monument Boxes;

Construction Covers and Frames;

Curb and Corner Guards;

Curb Openings;

Detectable Warning Plates;

Downspout Shoes (Boot, Inlet);

Drainage Grates, Frames and Curb Inlets;
Inlets;

Junction Boxes;

Lampposts;

Manhole Covers, Rings and Frames, Risers;
Meter Boxes;

Service Boxes;

Steel Hinged Hatches, Square and Rectangular;
Steel Riser Rings;

Trash receptacles;

Tree Grates;

Tree Guards;

Trench Grates; and

Valve Boxes, Covers and Risers.
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EXAMPLES OF CONSTRUCTION MATERIALS (includes but not limited to):

Wire rod, bar, angles
Concrete reinforcing bar, wire, wire cloth
Wire rope and cables
Tubing

Framing

Joists

Trusses

Fasteners (i.e., nuts and bolts)
Welding rods

Decking

Grating

Railings

Stairs

Access ramps

Fire escapes

Ladders

Wall panels

Dome structures

Roofing

Ductwork

Surface drains

Cable hanging systems
Manhole steps

Fencing and fence tubing
Guardrails

Doors

Stationary screens
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EXAMPLES OF NON-CONSTRUCTION MATERIALS - (includes but not limited to):
(NOTE: includes appurtenances necessary for their intended use and operation and are not
subject to AIS)

Pumps

Motors

Gear reducers

Drives (including variable frequency drives (VFDs)
Electric/pneumatic/manual accessories used to operate valves (such as electric valve
actuators)

Mixers

Gates (e.g. sluice and slide gates)

Motorized screens (such as traveling screens)
Blowers/aeration equipment

Compressors

Meters (flow and water meters)

Sensors

Controls and switches

Supervisory control Data acquisition (SCADA)
Membrane bioreactor systems

Membrane filtration systems (includes RO package plants)
Filters

Clarifier arms and clarifier mechanisms

Rakes

Grinders

Disinfection systems

Presses (including belt presses)

Conveyors

Cranes

HVAC (excluding ductwork

Water heaters

Heat exchangers

Generators

Cabinetry and housings (such as electrical boxes/enclosures)
Lighting fixtures

Electrical conduit

Emergency life systems

Metal office furniture

Shelving

Laboratory equipment

Analytical instrumentation

Dewatering equipment.
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INFORMATIONAL CHECKLIST FOR PROJECT SPECIFIC WAIVER REQUEST
Please reference the specifications of the product.
Information [ Note

General
e Waiver request includes the following information:
— Description of the foreign and domestic construction materials
— Unit of measure
— Quantity
— Price
— Date that product is needed (e.g. time of delivery or availability)
— Location of the construction project
— Name and address of the proposed supplier
— Adetailed justification for the use of foreign construction materials
e  Waiver request was submitted according to the instructions in the
memorandum
e  Assistance recipient made a good faith effort to solicit bids for
domestic iron and steel products, as demonstrated by language in
requests for proposals, contracts, and communications with the prime

Cost Waiver Requests
e Waiver request includes the following information:

— Comparison of overall cost of project with domestic iron and
steel products to overall cost of project with foreign iron and
steel products (Exhibit J)

— Relevant excerpts from the bid documents used by the contractors to
complete thecomparison

— Supporting documentation indicating that the contractor made a
reasonable survey of the market, such as a description of the
process for identifying suppliers and a list of contacted suppliers

Availability Waiver Requests
e Waiver request includes the following supporting documentation necessary
to demonstrate the availability, quantity, and/or quality of the materials for
which the waiver is requested:

— Supplier information or pricing information from a reasonable
number of domestic suppliers indicating availability/delivery date
for construction materials

— Documentation of the assistance recipient’s efforts to find
available domestic sources, such as a description of the process
for identifying suppliers and a list of contacted suppliers.

— Date that product is needed (e.g. time of delivery or availability) to
provide justification

— Relevant excerpts from project plans, specifications, and permits
indicating the required quantity and quality of construction
materials

e Waiver request includes a statement from the prime contractor
and/or supplier confirming the non-availability of the domestic
construction materials for which the waiver is sought

e Has the State received other waiver requests for the materials described in this
waiver request, for comparable projects?
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EXAMPLE COST TABLE FOR A PROJECT COST WAIVER
AIS/Non-AlS Cost Comparison Table
5 . ol 2
= c > =
g 2 = = :E) =% = +<°f 2
= 5 < 5 = 85| s 2
& e & g
$ - | $ -
$ - | $ -
$ - | $ -
$ - | $ -
$ - | $ -
$ - | $ -
$ - | $ -
$ - | $ -
$ - | $ -
TOTAL COST: $0.00 $0.00
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CHECKLIST FOR STATE ENGINEERS

Date Project Name State:_
Project Type: DWaterDWastewater |:|Stormwater |:|Solid Waste

Applicant/Owner Name:

Project % Completion (estimated):

Total Project Cost: Estimated Materials Cost:
Q
52| 5§
L3 2@
88 83
23|28
ltems =< == Manufacturer Name

Ductile Iron Pipe

Reinforced Conc. Pipe

Other Steel Pipe

Fittings

Valve Boxes

Hydrants

Valves

Fittings/Bends/etc.

Manholes

Manhole Frames/Covers
Other Municipal Castings
Detection Plates

Grates

Manholes/Precast Conc.
Steel Roofing Materials

Steel Doors & Frames

Steel Tanks/Pressure Vessels
Reinforcing Bar/Wire

Steel Stairs/Catwalks/Railings
Unknown Iron/Steel Item

N0O000O0000000000000 stores
EENEEEE s
jjjjjjjjjjjmmjjmmjmm
IO000O00000000000000] us. vede?

De minimis Waiver
General contractor maintains an itemized list of incidental components with no single
item costing >1% and total costs <56% of total materials cost of the project?

ves  Ono
Copy of de minimis list attached? QO¥YEs OnNo
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Project Specific Waiver
Is there an approved waiver(s) for this project? OYES ONO
Justification:| [Inconsistent with public interest
Not produced in U.S. in sufficient quantities
Cost of the overall project increased by more than 25%.

Miscellaneous
Is there a project file that includes all manufacturers’ certifications on site?

(If yes, please review the project file for compliance.) YES NO
NO
NO

Photos taken of all visible, accessible iron / steel items attached YES
Representative sample (£15) of manufacturers’ certs attached YES

This site visit checklist was prepared by:

(Printed Name) (Signature)

Consulting Engineer/RPR present (If yes, print name):

General Contractor’s representative present (If yes, print name):

Owner’s/Applicant’s representative present (If yes, print name):

Others (If yes, print name):

Other major AIS components required for project but not observed during this site visit:

Non-domestically produced or non-compliant iron or steel items observed:

Notes:



00810 SUPPLEMENTARY - NADB NON-BRIBERY CERTIFICATION

[ Bidder’s letterhead ]

[ Date ]

[ Name and address ]

Dear

The undersigned party certifies that [ name of bidding company ] complies with the following
criteria:

1. They have not engaged and will not engage in bribery of domestic or foreign officials
related to potential or active North American Development Bank projects.

2. They have corporate policies that clearly prohibit the use of any bribery in a corporate
activity.

3. They have neither been convicted of (nor found by a civil judgment to have committed)
bribery of domestic officials, fraud, embezzlement, theft, forgery, destruction of
records, making false statements to government officials, receiving stolen property, or
any other offense indicating a lack of business integrity or business honesty, within five
years of the date of this certification.

Printed name

Signature

Position in bidding company

Date



00820 SUPPLEMENTARY - EPA GREEN CONSTRUCTION GUIDELINES

Guidelines to bidders for the Construction Phase of BEIF-funded Projects

The owner and owner representative (i.e. design professional, construction supervisor, etc.) will take
additional steps to ensure that all project participants are familiar with the environmental performance
goals of the construction process and infrastructure, as well as the intended use of green products and
practices. These activities will entail the following actions:

1. The owner’s representative will discuss these concepts at the pre-bid conference, encouraging
general contractors to alert all subcontractors to the requirements.

2. The owner’s representative shall repeat the instruction at the preconstruction conference, when
both general and subcontractors are present.

The owner, owner’s representative and contractor shall establish appropriate means to identify, review
and implement any new green building opportunities proposed during construction.

The owner’s representative will anticipate potential adjustments during the construction phase and will
make provisions to accept modifications to proposed products and implementation measures that would
be conducive to furthering environmental stewardship.

The contractor will perform as described in the contract documents. In addition, the contractor will
inform the project owner about equal or better alternative materials or site construction practices that
are available at low or no additional cost and that will not adversely affect areas outside of construction
limits.

The contractor shall implement measures to protect vegetation, trees and other designated elements as
stipulated in the contract documents. Moreover, the contractor shall implement additional actions as
described below, with the approval of the owner and owner’s representative, provided that such actions
do not affect cost:

1. Opportunities to enhance the project’s ecologically responsible actions to further improve the
ecosystem and environment.

2. Environmentally friendly actions, either permanent or temporary, during the construction
process.

3. Incorporate alternative materials that meet green building criteria for application in the
construction process; and

4. Implement necessary activities to reclaim on-site materials not previously identified as suitable
for use in the project.

If cost is a factor, the contractor shall identify the action(s) and corresponding costs and submit them to
the owner for approval. If cost variation is relevant, owner must provide a statement to that effect and
may waive those actions.

The owner’s representative will observe that the work is being executed according to project
specifications.



General
As described in the contract documents, the contractor will complete the following activities for the
selected site(s) and pipeline location(s):

a. Further identify opportunities for on-site use of surplus materials from other construction
projects, and off-site use of surplus materials from this project on other projects prior to final
disposal.

b. Submit a list of proposed local materials and any recycled/reclaimed products for approval by the
owner’s representative prior to implementation. Local products are defined as those located in
proximity to the project site, which will not require extensive and intensive maneuvers for
transportation.

c. Recommend the use or substitution of materials by providing invoices, product information, and
manufacturer documentation.

d. Implement measures to protect existing habitat.
Products

As described in contract documents, the contractor will complete the following activities for the selected
site(s) and pipeline location(s):

a. Obtain required materials and products as specified for sub-base fill and fill material.

b. Obtain required products to meet pavement system designs and permeability standards.

Execution
As described in contract documents, the contractor will:

a. Specify methods of construction that minimize waste, reduce pollution, and maximize resource
efficiency.

b. Provide requirements for clean-up and disposal, including sorting and recycling of materials and
on-site reuse of materials.

c. Make provisions for phasing pavement work, from site clearing to asphalt placement, so as to
protect the natural habitat and adhere to the drainage and erosion control plans

d. Complete the activities as described for the selected site(s) and pipeline location(s).

e. Implement the necessary measures to protect on-site vegetation, trees, natural habitats and
other designated elements.

f.  Apply site clearing practices as specified.

Signature for acknowledgment and commitment to follow guidelines

Name:
Title:
Company:



00830 SUPPLEMENTARY - EPA Disadvantaged Business Enterprises (DBE) Requirements

Good Faith Efforts

Grant Recipients and their prime contractors must follow, document, and maintain documentation of
their good faith efforts as listed below to ensure that Certified Disadvantaged Business Enterprises*
(DBEs) have the opportunity to participate in the project by increasing DBE awareness of procurement
efforts and outreach.

1. Ensure DBEs are made aware of contracting opportunities to the fullest extent practicable through
outreach and recruitment activities; including placing DBEs on solicitation lists and soliciting them
whenever they are potential sources.

2. Make information on forthcoming opportunities available to DBEs and arrange time frames for
contracts and establish delivery schedules, where the requirements permit, in a way that encourages and
facilitates participation by DBEs in the competitive process. This includes, whenever possible, posting
solicitation for bids or proposals for a minimum of 30 calendar days before the bid or proposal closing
date.

3. Consider in the contracting process whether firms competing for large contracts could be subcontracted
with DBEs. This will include dividing total requirements when economically feasible into smaller tasks or
guantities to permit maximum participation by DBEs in the competitive process.

4. Encourage contracting with a consortium of DBEs when a contract is too large for one of these firms to
handle individually.

5. Use the services and assistance of the Small Business Administration and the Minority Business
Development Agency of the U. S. Department of Commerce.

6. If the prime contractor awards subcontracts, require the prime contractor to take the steps in numbers
1 through 5 above.

Required Contract Conditions

These conditions must be included in all procurement contracts entered into by the Grant Recipient for
all EPA-funded projects:

1. The prime contractor must pay its subcontractor for satisfactory performanc